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It is generally understood that Mr. Justice 


Swayne is about to resign his seat upon the 


Federal Supreme Bench, and for the second 
time Mr. Hayes is to have the opportunity of 
exercising the highly important and difficult 
function of selecting from the bench and bar 
a successor worthy to wear the judicial 
ermine of the most august tribunal in the 
land. That it is impossible to over-estimate 
the importance of these appointments to the 
substantial interests of the country is a fact 
well known to the bar, and it is natural that 
much interest as to the president’s choice 
should be manifested. Among those most 
prominently mentioned as worthy candidates 
for the place are Ex-Senator Stanley Mat- 
thews of Ohio, and Mr. Chief Justice Cooley 
of the Michigan Supreme Court. No one 
will deny the well-earned reputation for abil- 
ity and learning of Mr. Matthews; and were 
his competitor other than he is, his appoint- 
ment would not be one to cavil at. But Mr. 
Cooley’s qualifications for the position are so 
transcendent, that we think there ought to be 
no hesitation as to a choice between the two 
men. A man, of a naturally judicial tem- 
perament, he has had the incalculable ad- 
vantage of a long judicial experience upon 
the supreme bench of his own State, where, 
by the excellence of his opinions, he has 
earned for himself a national reputation for 
deep learning, great discernment and untiring 
industry. This has been supplemented by 
his works on Torts, Constitutional Limita- 
tions, and Taxation, which are unquestion- 
ably the ablest text books extant on those 
subjects. We do not believe it possible for 
any man whose life has been spent in the 
halls of legislation or in the contests of ad- 
vocacy to come to a seat upon the Supreme 
Bench as well equipped as Mr. Cooley. We 
believe we do not go too far in saying that 
his selection would be satisfactory to the en- 
tire country, and peculiarly gratifyirg to the 
bench and bar of the North-West. 

Mr. Justice Cooper, of Tennessee, is also 
mentioned in connection with this subject. 
His learning is not inferior to that of Mr. 
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Cooley, and his experience has been much the 
same. He also has had a long judicial train- 
ing, and is well known to the profession as an 
author. He too has that genius which is hap- 
pily called ‘‘an immense capacity for taking 
trouble,’’ and which is never wanting in the 
composition of a great jurist. While the one 
is without doubt’ the foremost constitutional 
lawyer of the country, the other is unequalled 
in the wider fields of equity jurisprudence. 
In this rivalry each may find in the other a 
worthy competitor. 

There is something peculiarly appropriate 
and desirable in the practice of recruiting the 
ranks of the Supreme Bench from those mem- 
bers of the Federal or State judiciary who have 
peculiarly distinguished themselves for learr- 
ing, probity and industry as judges, rather 
than from the ranks of successful politicians 
or even statesmen. It insures the excellence 
of the Supreme Court, and what is scarcely 
less important, holds out to judges of inferior 
courts an inducement for extraordinary labor 
and study, which under our system of crowd- 
ed dockets and small salaries the emoluments 
of office rarely furnish. 


The bar of Missouri met in Convention at 
Kansas City on the 29th ult., to devise some 
method for the relief of the Supreme Court, 
which has an accumulation of some three 
years’ work upon its docket. The plan, which 
the convention agreed, after a very short ses- 
sion, to recommend to the legislature, is the 
time-worn and trite device of a Supreme 
Court Commission. 

A system of subordinate appellate courts, 
with a pecuniary limit to their jurisdiction, is 
far more preferable. The plan has been tried 
with admirable success in Illinois, and is now 
in operation in that State. The objection that 
such a system creates in effect two courts, 
one for the poor and another for the rich, 
seems upon reflection to be mere demagog- 
ism. It is not, however, the less likely to 
have its weight in the halls of legislation on 
that account. There is a more valid objec- 
tion that such courts will, in those cases in 
which their jurisdiction is final, be tempted to 
disregard the precedents of the Supreme 
Court. But this difficulty may be met and 
overcome by having a member of the Supreme 
Court sit in circuit upon the bench of each of 
the inferior appellate courts. 
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THE LIMITS TO LEGISLATIVE POWER 
IN THE PASSAGE OF CURATIVE 
LAWS. 


There has always been some regret that, 
when the Federal judiciary was called upon 
to interpret and apply the prohibition in the 
Constitution of ea post facto laws,! it did not 
reach tue conclusion that retrospective laws 
were forbidden, as well where they applied to 
civil rights as when they concerned criminal 
liabilities or penalties. The famous twenty- 
ninth chapter of the great charter placed the 
protection of liberty and property upon the 
same basis, and the power to reach the one 
by indirection is subject to the same objec- 
tions in principle, that could be urged against 
the power to reach the other by the same 
method. This is so strongly felt that 
the courts, while compelled by authority to 
admit the power to pass retrospective laws, 
nevertheless refuse to find that the power has 
been exercised in a particular case, unless the 
terms of the statute are such as imperatively 
to require it.2, Some States have deemed it 
wise to forbid retrospective laws altogether, 
and this has relieved the judicial mind of 
some embarrassment, though such a prohibi- 
tion must still leave open the question what 
a retrospective law is. In New Hampshire 
it is held, that a statute regulating and modi- 
fying remedies is not retrospective, though 
made to apply to causes of action previously 
existing.? The same ruling has been had in 
Tennessee ;+ and even in criminal cases the 
modification of remedies may be made to ap- 
ply to previous offenses, provided the modifi- 
cations are not such as to deprive accused 
parties of substantial rights.5 On the other 


1 Calder v. Bull, 3 Dall. 390; Satterlee v. Matthew- 
son, 2 Pet. 380; Carpenter v. Pennsylvania, 17 How. 
463; Cummings v. Missouri, 4 Wall. 277. 

2 Dash v. Van Kleek, 7 Johns. 477; Gerry v. Stone- 
ham, 1 Allen, 319; Donahoe v. Coleman, 46 Conn. 
319; Chicago v. Rumsey, 87 III. 348; Rogers v. Green- 
bush, 58 Me. 395; Danville v. Pace, 25 Gratt. 1; Gar- 
rett v. Beaumont, 24 Miss. 377; State v. Ferguson, 62 
Mo. 77; Baldwin v. Newark, 38 N. J. 158. 

3 Rich v. Flanders, 39 N. H. 304; Simpson v. Say- 
ings Bank, 56 N. H. 466. See De Cordova v. Galves- 
ton, 4 Texas, 470; Officer v. Young, 5 Yerg. 320. 

4 Negroes v. Dabbs, 6 Yerg. 119. 

5 State v. Wilson, 48 N. H. 398; Walter v. People, 
32 N. Y. 147; Warren v. Commonwealth, 37 Pa. St. 
45; Jones v. State, 1 Geo. 610; Seeley v. Thomas, 
31 Ohio St. 301. 





hand, to give a right of action where noze 
existed before, is clearly retrospective.® 

A retrospective law is one which is made 
to operate upon some subject, transaction or 
contract which existed before its passage, 
and which is intended to give it a different 
legal effect from that it would have had with- 
out it. The definition itself is sufficient to 
show that such a law must be inoperative so 
far as its effect would be to impair any obli- 
gation which has been assumed by contract ;7 
but the power to affirm and give legal validi- 
ty to an invalid contract which parties had 
previously attempted to make on sufficient 
consideration, has often been affirmed,® and 
is often strictly just. 

The chief practical difficulty arises, when 
an attempt is made to cure defects which 
have occurred in judicial and other proceed- 
ings by reason of the failure to obey the re- 
quirements of law. That this may be done 
in a great variety of cases, is undoubted.9 
That it can not be done in other cases, is 
equally certain. But what are the cases in 
which it may be done, and what those in 
which it may not be? 

The principle on which the decided cases 
have ranged themselves is clear enough. A 
retrospective act which merely takes away a 
technical defense is not unjust and not in- 
competent. Therefore a mere informality in 
judicial or administrative proceedings may 
be cured retrospectively, provided the legis- 
lature which attempts to cure it, has power 
at the time to authorize such a proceeding as 
was actually had.!° This is on the ground 
that a merely technical defense is not a meri- 
torious defense, and therefore the party has 


6 Woart v. Winnich, 3 N H. 473; s. c., 14Am. Dec. 
884; Clark v. Clark, 10 N. H. 380. 

“7 Const. U. 8., Art 1, sec. 10, cl. 1; White v. Craw- 
ford, 84 Pa. St. 433. 

8 Goshen v. Stonington, 4 Conn. 225; s. c. 10 Am. 
Dec. 121; Lewis v. McElvain, 16 Ohio, 347; Hers v. 
Werts, 4Serg. & R. 360; Savings Bank v. Allen, 28 
Conn. 97; Woodruff v. Scruggs, 27 Ark. 26; s. c. 11 
Am. Rep. 777; Thompson v. Morgan, 6 Minn. 292; 
Journeay v. Gibson, 56 Pa. St. 57; Grove v. Todd, 
41 Md. 633. Compare Chestnut v. Shane, 16 Ohio, 599 
and Barnet v. Barnet, 15 Serg. & R. 72; 8. c. 16 Am. 
Dec. 516, with Railroad Co. v. Van Horn, 57 N. Y. 473, 
and Williams v. Wilbur, 67Ind 42. 

9 A large number of cases affirming the right are 
collected in the note to Goshen v. Stonington, 10 Am. 
Dec. 121, 131. 

10 Kimball v. Rosendale, 42 Wis. 407; s. Cc. 24 Am. 
R. 421. 
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no right to demand protection in it. On the 


other hand, the legislature can not retro- 
spectively make valid what it could not 
originally have authorized, and, therefore, 
can not validate judicial proceedings when 
the defect to be cured extends to the juris- 
diction of the court which assumed to take 
them. It is equally powerless to validate 
private acts or administrative proceedings, 
when the defects are of a similar nature. It 
can not, for example, validate a deed 
whereby a party undertakes to convey, con- 
trary to the express terms under which he 
holds ;!2 or one which is a fraud upon other 
parties concerned ;!2 or a fraudulent tax 
sale,13 

Perhaps more often than in any other cases, 
the legislature has attempted to exercise its 
curative power to make good the sales of 
lands for taxes, where there has been a fail- 
ure to comply with the law. In some cases 
this is done prospectively ; the legislature de- 
claring that such and such defects shall not 
invalidate the proceedings. This is the same 
as saying that the defects enumerated shall 
be deemed immaterial ; and there is no doubt 
of the competency so to declare, where sub- 
stantial rights do not depend upon them. 
The power to do this has been carried to very 
great lengths in some cases. 14 

It has been generally agreed that the fail- 
ure of the proper officer to give any notice 
to which the tax payer was entitled, and 
which was important to the protection of his 
interests, was such a defect as the legislature 
could not retrospectively cure. The recent 
case in Massachusetts of Forster v. Forster, 
is very clear on this point, and at the same 
time, perhaps, comes as near the line between 
what is admissible and what is not, as any 
case to be found in the books. The tax col- 
lector was required by law, when taxes on 
real estate were delinquent, to advertise that 
he would sell so much of the real estate, or 
the rents and profits of the whole estate, for 


U Shouk v. Brown, 61 Pa. St. 327. 

12 Railroad Co. v. Railroad Co. 50 N. H. 50. 

13 Conway v. Cable, 37 Ill. &2. 

14 See Eldridge v. Kuehl, 27 Iowa, 160; Rhodes vy. 
Sexton, 33 lowa, 540. Compare Wilson v. McKen- 
non, 52 Ill. 43; Reed v. Tyler, 56 Til. 288; Silsbee v. 
Stockle (Sup. Ct. Mich.), 7 North West. R. 227; 
Reading v. Finney, 73 Pa. St. 467. 

1511 Cent. L. J. 407. 





such term of time as should be sufficient to 
discharge the taxes and charges. The col- 
lector, instead of obeying this law, advertised 
that he would sell the estate, or such undivi- 
ded portion thereof as might be necessary. 
The court held that all sales made under this 
notice were void. Retrospectively the legis- 
lature attempted to cure them, and was held 
to be without power for the purpose. 

We say this case is near the line, because 
here a notice was given, which was as likely 
to attract the attention of the parties concern- 
ed, as would be one which complied with the 
law: and presumptively he had every legal 
opportunity to redeem |.is lands. It may 
therefore be urged that he was not injured by 
the irregularity, and that it should be classed 


‘with others which give the opportunity for a 


mere technical defense. But the notice is 
not given for the information of the delin- 
quent tax-paver exclusively; it 1s meant for 
the information of the public, and to invite 
the public to the proposed tax sale. The in- 
tent is that enforcing the tax shall be as little 
burdensome as possible to the party taxed; 
and if this intent is defeated by the notice 
actually given, he has a right to complain. 

Now the notice actually given in this case 
was erroneous on its face. It notified a tax 
sale, but not a legal tax sale. The public 
would not be invited by it to attend the sale, 
because they would know from its terms that 
a sale under it would be invalid under the 
law as it then stood. They could not know 
that any curative statute would be passed, 
and would not, therefore, be likely to appear 
at the sale. The result would be that the 
owner of the estate would lose the benefit of 
the competition at the sale which the statute 
meant to give him. This would be a sub- 
stantial loss, and the error in the notice could 
not be a mere irregularity. 

But while all this is perfectly true, and the 
decision, as we think, undoubtedly sound, 
there is verv great difficulty and some uncer- 
tainty in applying the principle. The very 
object of curative statutes is to make good 
proceedings in which statutory requirements 
have not been observed; and it is supposable 
in almost any case that, by reason of the neg- 
lect, some other act, which would have been 
importan: to the party, has not been done. If 
one curative law may be held good, and an- 
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other not good, the result is that the validity 
of legislation in this class of cases must de- 
pend upon the view the court may take of its 
justive. If, in the opinion of the court, it 
operates unjustly, it must be held void; but 
if not, it may be upheld.4® This is not a 
satisfactory condition of the law; for the the- 
ory of our Government undoubtedly refers 
all mere considerations of equity in the en- 
actment of laws to the legislature itself, with 
powers of final decision.17_ Nevertheless, there 
are some cases where t.:e course of legislation 
itself forces upon the court the necessity of 
such a decision. A legislature, for example, 
passes an act for the limitation of actions, 
and makes it applicable to causes of action 
already existing. It is unquestionable that 
this may be done; provided, a reasonable 
time is allowed in which to bring suit. But 
what is a reasonable time? The question is 
one of justice and fair dealing; and the court 
will sustain one act and declare another null, 
according as it shall think its operation would 
be just or unjust.1* And the distinction be- 
tween directory and mandatory provisions of 
a statute rest largely upon the same princi- 
ple. Infinite mischief would be done, were the 
courts to hold that all legislative enactments 
must be strictly complied with—elections 
would fail, and tax proceedings fall to the 
ground, especially all those which are special 
and exceptional in their nature, The courts 
sustain some, and they refuse to sustain 
others ; and in many cases they have no other 
guide than their judgment, whether the ir- 
regularities which nave intervened are of a 
nature to operate unjustly upon the rights of 
parties.1 T. M. Coorey. 


———— 


MPOSSIBILITY OF PERFORMANCE AS A 
DEFENSE TO ACTIONS EX CONTRACTU. 
In actions founded on contracts, one of the1m- 

portant questions likely to arise is, whether the 
contract is a possible one; and if impossible, how 
farand under what circumstances impossibility 
of performance constitutes a valid and complete 
defense to such actions. It is the purpose of this 


16 Watson v. Bailey, 1 Binney, 477; Goshone v. 
Purcell, 11 Ohio St. 641. 

17 Bennett v. Boggs, Baldw. 74; Pennsylvania R. 
Co. v. Reblet, 66 Pa. St. 164, 169. 

18 Terry v. Anderson, 95 U. S. 628. 

19 French v. Edwards, 13 Wall. 506; Toney v. Mil- 
bury, 21 Pick. 67; Koch v. Bridges,45 Miss. 247. 





article to discuss the subject in its different 
phases, and to unfold the reasons assigned for the 
decisions rendered in the leading cases. The 
subject, however, is too extensive to receive an 
exhaustive treatment in an article of this com- 
pass. It will, therefore, be possible only to give 
a brief outline of the subject, and present its 
salient points. 

Impossibility of performance as a defense to 
actions on contracts may be discussed under two 
leading heads: 

I. Where the impossibility relates to the con- 
sideration of the contract, 7. e., where the prom- 
isee is unable to execute the consideration, either 
because it is from some cause or other, impossible 
to perform, or because it is illegal under the laws 
of the land. 

II. Where the impossibility exists in the per- 
formance of the promise, arising, 1. from the 
acts of the promisee; 2. from the acts of God, or 
inevitable accide..t; 3. from the act of the law. 

I. [t is a universal rule of the law of contracts, 
that to entitle a promisee to maintain an action 
on a contract, he must show that a valuable con- 
sideration supports the promise, and that he 
either has executed, or is able and willing to ex- 
ecute, the same. This forms a condition prece- 
dent to his right of action, which under all cir- 
cumstances is indispensable. When, therefore, 
the consideration is impossible, from whatever 
cause the impossibility may arise, except the act 
of the promisor, it constitutes a complete defense 
to an action by the promisee for the breach of the 
contract by the promisor. In this respect the law 
is different in cases of impossibility of considera- 
tion from what it is in cases of impossibility of 
performance on the part of the promisor. The 
action is supposed to be brought against the 
promisor for his breach of the contract. The 
theory of the action is, that the plaintiff has suf- 
fered an injury by the breach. He must there- 
fore prove, or the law must imply. that he has 
suffered from such breach. But he could not 
have suffered any injury, if he has failed to exe- 
cute the consideration, and it is not in his power 
to do so. If the impossibility has arisen subse- 
quent to the execution of the contract, and from 
no default of his, it is his misfortune, which can 
not be attributed to the promisor under the con- 
tract, unless he caused the impossibility. His 
rights, therefore, under the contract are de- 
stroyed, and his right of action taken away. But 
in the case of impossibility arising in the per- 
formance of the promise by the promisor, the 
plaintiff has suffered an injury; for he is supposed 
to have parted with the consideration, or is ready 
and able to execute it, and the breach has de- 
prived him of an advantage without any default 
on his part. Whether, therefore, the defendant 
is excused from performance on account of its 
impossibility, depends uron a great variety of 
circumstances, and must be governed bya much 
narrower rule than the cases of impossibility of 
consideration. 
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Where the consideration is objectionable from 
its illegality under the laws of the country, pub- 
lic policy compels the courts to declare it an im- 
possible, and hence insufficient, consideration, 
and refuse to entertain an action on the contract 
against the promisor. The law in general, there- 
fore, is, that where the entire consideration is 
illegal, the contract is void, and no right of action 
exists. Collins v. Blantern, 2 Wils. 347; Arm- 
strong v. Toler, 11 Wheat. 258; Deering v. Chap- 
man, 22 Me. 488; Coulter v. Robertson, 14 Sm. & 
M. 18; Carlton v. Bailey, 27 N. H. 230; Hines- 
burgh v. Sumner, 9 Vt. 23; Woodruff v. Hinman, 
11 Vt. 592; Gamble v. Grimes, 2 Ind. 392; Ded- 
ham Bank v. Chickering, 4 Pick. 314; Donallen v. 
Lennox, 6 Dana, 91; Perkins v. Cummings, 2 
Gray, 258; Hoover vy. Pierce 27 Miss. 13; Benyon 
v. Nettlefold,2 Eng. L. & Eq. 113; Howden v. 
Simpson, 10 A. & E. 815; Hall v. Dyson, 10 Eng. 
L. & Eq. 424; s. c.17 Q. B. 785; Nerot v. Wal- 
lace, 3 T. R,17. Thus in Nerot v. Wallace, the 
defendants promised the assignees of a bankrupt, 
when the latter was undergoing his last examina- 
tion, that if the assignees would refrain from ex- 
amining the bankrupt, and the commissioners 
should waive his examination, touching moneys 
alleged to have been received by him, he would 
pay all such moneys so received to the assignees. 
The court held that the consideration was illegal, 
because it violated the policy of the barkrupt 
laws. Judge Kenyon remarked: “I do not say 
that this is nudum pactum; but the ground on 
which I found my judgment is this, that every 
person, who in consideration of some advantage, 
either to himself or to another, promises a bene- 
fit, must have the power of conferring that bene- 
fit up to the extent to which that benefit professes 
to go, and that not only in fact, butinlaw. Now 
the promise made by the assignees in this case, 
which was the consideration of defendant’s 
premise, was notin their power to perform, be- 
cause the commissioners had nevertheless the 
right to examine the bankrupt, and no collusion 
of the assignees could deprive the creditors of the 
right of examination, which the commissioners 
would procure for them. The assignees did not 
stipulate only for their own acts, but also that the 
commissioners would forbear to examine the 
bankrupt; but clearly, they had no right to tie up 
the hands of the commissioners by any such agree- 
ment.’’ Judge Ashhurst, in the same case,says: ‘‘In 
order to found a consideration for a promise, it is 
necessary that the party, by whom the promise 
(which is to form the consideration) is made, 
should have the power of carrying it into effect, 
and, secondly, that the thing to be done should 
in itself be legal. Now it seems to me that the 
consideration for this promise is void on both 
these grounds. The assignees have no right to 
control the discretion of the commissioners; and 
it would be criminal in them to enter into such 
an agreement, because it is their duty to examine 
the bankrupt fully, and the creditors may call on 





them to perform it. And for the same reason the 
thing to be done is illegal.”’ 

The authorities are all uniform in holding that 
a contract is void, where the entire consideration 
is illegal.. There can be no doubt as to the cor- 
rectness of this unanimous conclusion. Great 
difficulty arises however, when the consideration 
is only partially illegal, and when the illegal part 
can be separated from the legal, and the latter 
can stand alone. Shalla party be permitted to 
enforce a contract, where a part of the consid- 
eration is illegal, because he has attached to the 
illegal consideration one that is legal? In 1 
Parsons on Contracts, 457, it is maintained that 
he can not, although the author admits that it 
will require further adjudication to settle the 
question definitely. He says: ‘‘A distinction 
must be taken between the cases in which the 
consideration is illegal in part, and those in which 
the promise founded on the consideration is ille- 
galin part. If any part of the consideration is 
illegal, the whole consideration is void; because 
public policy will not permit a party to enforce a 
promise, which he has obtained by an illegal 
promise, although he may have connected with 
this act or promise another which is legal. But 
if one gives a good and valid consideration, and 
thereupon another promises to do two things, one 
legal and the other illegal, he shall be held to do 
that which is legal, unless the two are so mingled 
and bound together, that they can not be separat- 
ed; in which case the whole promise is void.” 

Where the impossibility of execution of the 
consideration arises from some other cause than 
the prohibition of the law, the rule and reason 
governing such cases are very nearly the same. 
If the entire consideration is impossible, and 
hence altogether insufficient to support the prom- 
ise, no action can be maintained against the 
promisor. In such eases no benefit has been con- 
ferred upon the promisor, and no legal injury 
suffered by the promisee, since from the nature of 
things the latter is unable to execute the consid- 
eration. Consequently no duty is imposed upon 
the promisor to fulfill his promise, and the prom- 
isee is denied the right to enforce its perform- 
ance. The rule is the same, whether the impos- 
sibility exists at the time the contract is entered 
into, or arises subsequently through the loss or 
destruction of the thing constituting the consid- 
eration, or the personal inability of the promisee 
to perform it. Woodward v. Cowing, 13 Mass. 
216; Spring v. Coffin, 10 Mass. 34; Wharton vy. 
O’Hara, 2 Nott & McC. 65; Boyd v. Anderson, 1 
Overt. 438; Moses v. McFerlan, 2 Burr. 1012; La- 
coste v. Flotard, 1 Rep. Const. Ct. (S. C.) 467; 
Murray v. Carrot, 3 Call. 373; Treat v. Orono, 26 
Me. 217; Colville v. Besly, 2 Denio, 139; Bates 
v. Cort, 2 Barn. & C. 474. The case of Bates v. 
Cort shows to what extremity the English courts 
will go in insisting upon the validity and possi- 
bility of the consideration as a condition preced- 
ent to the right of action upon the promise. In 
this case, according to an agreement between 
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plaintiff and one G. G., plaintiff promised to sell 
and deliver to G. G., a lace machine for £220, to 
be paid in instalments as follows: £40 on deliv- 
ery, and the residue by weekly payments of £1, 
which should be received by the defendant as 
trustee of the plaintiff; and if the weekly pay- 
ments should be stopped, the plaintiff would have 
the right to take back the machine. In consider- 
ation of the premises, and the weekly payments 
received by him, defendant promised to take the 
machine, and pay the balance due. In an action 
upon defendant’s promise, it was. held that the 
consideration was impossible, and the contract, a 
nudum pactum. The court says: ‘*The declara- 
tion affects to show the legal operation 
of the agreement. Now that states that 
the agreement bound defendant to take the 
machine, not the plaintiff to deliver it. 
The declaration does not even show that 
it was in the plaintiff's power to deliver the 
machine, for it is not stated that he had ever got 
it back from the original vendee. There certain- 
ly is an allegation of willingness to let the de- 
fendant take the machine; but that does not ap- 
pear to be in pursuance of any pre-existing 
agreement, nor does the whole import any obli- 
gation on the plaintiff to let the defendant take it. 
The declaration is therefore bad, no sufficient 
consideration for the defendant’s promise being 
shown.” 

Great difficulty, like to that we have met with in 
cases of partial illegality of consideration, is expe- 
rienced also in arriving at the correct conclusions 
in cases, where the impossibility refers only to a 
part of the consideration. When there is a total 
failure of the consideration, through impossibili- 
ty of performance, the promise is clearly 
nudum pactum. But when cases of par- 
tial impossibility of performance come _ up 
for consideration, questions of antagonistic inter- 
ests arise, the true solution of which is not so 
easy to find. Where the consideration is so com- 
pact, so much of anentirety that it cannot be sep- 
arated into parts, so that the part which is capable 
of performance can stand alone, it must necessa- 
rily be the decision of the courts, that the whole 
contractis void. Thus, if 4 contractor agrees to 
repair a house, and, after considerable work had 
been done upon the house, it was burned, and 
the contractor prevented from completing the 
house, he cannot recover for the work already 
done. The repairs, as a whole, are so much of an 
entirety, that they cannot be divided up into 
parts. Lord v. Wheeler, 1 Gray, 282. In this 
ease the plaintiff was allowed to recover for work 
done, because there was evidence introduced to 
show an acceptance of the house by the defend- 
ant in its unfinished condition. The court, how- 
ever, supports the general rule stated above. See 
also Adlard v. Booth, 7 Car. & P. 108. The 
rule in cases of this character may be stated thus: 
The obligations of all parties to the contract shall 
be avoided by the partial failure of considera- 
tion. But if the consideration and the agreement 





founded upon it, be in its nature divisible so that 
they are severable into parts, each part consti- 
tuting a valid contract with entire consideration, 
and a part of the consideration failed or became 
impossible, the appropriate part of the contract 
could be apportioned to it, and what remained of 
the contract, supported by the valid considera- 
tion, could be enforced and a recovery had. Thus 
in Ritchie v. Atkinson, 10 East, 295, the master 
and freighter of a vessel agreed in writing that 
the former should take the vessel with all con- 
venient speed to St. Petersburg, and there load 
the vessel with a complete cargo of hemp and 
iron; and in consideration of the same the freight- 
er promised to pay freight‘at stipulated rates per 
ton. The master failed to bring a complete cargo, 
through alleged impossibility to obtain it. It was 
decided that the master could recover freight for 
whatever cargo he brought at the stipulated rates, 
and that a delivery of a complete cargo was not 
a condition precedent to such recovery. The 
freighter had, of course, his right of action 
against the master for failure to deliver a com- 
plete cargo. In this case the contract could be 
divided up into as many smaller contracts as 
there were tons of tron and hemp, and the proper 
consideration apportioned to each. This being 
possible, it would have been clearly inequitable to 
have denied the right to sue for the freight earned 
by the delivery of a short cargo, while the freight- 
er enjoyed the benefit of his carriage, and also 
had his action of damages for failure to take in a 
full cargo. 

The action will be sustained upon similar 
grounds in other cases, where the part of the 
consideration, which has become impossible, does 
not go to the essence of the contract, and the con- 
sideration as a whole is substantially performed. 
Thus, where a party agreed to build a number of 
cottages by the 10th of October. and they were 
not completed until the 15th, the defendant was 
held bound to pay for the value of the work and 
materials. Lucas v. Godwin,3 Bing. (N. C.) 746. 
In ail such cases, however, the defendant has the 
right to set off the damages incurred by the par- 
tial failure of consideration; so that the correct 
rule is, that the plaintiff is not entitled to the pro 
rata value of the work, estimated by the terms of 
the contract, but to the agreed price, less such a 
sum, as would be sufficient to complete the con- 
tract. Thornton v. Place, 1 Moo. & Rob. 218; 
Cutler v. Close, 5 Car. and P. 337; Chapel v. 
Hicke, 2 Cr. & M. 214; Allen vy. Cameron, 3 Tyr. 
907; Mondel v. Steel, 8 Mee. & W. 870; Farns- 
worth v. Garrard, 1 Camp. 38; Helm v. Wilson, 4 
Mo. 41; Lee v. Ashbrook, 14 Mo. 378; Stewart v. 
Fulton, 31 Mo. 59. In Cutler v. Close, supra, the 
plaintiff had contracted to supply a warm-air ap- 
paratus. In an action for the price—the defense 
being that the apparatus was not made in full 
compliance with the terms of the contract—it was 
hel ! that, if the jury thought that the apparatus 
could be completed according to the contract for 
a specific sum, the plaintiff could recover for the 





XUM 


we 


~o ww VY 





XUM 


THE CENTRAL LAW JOURNAL. 7 








value of the machine, less tie sum required to 
complete it. This case, however, does not lay 
down the principle that in all cases of partial fail- 
ure of consideration, the plaintiff can declare on 
a quantum meruit, where the failure arises through 
his fault or neglect, Each case must stand upon 
its own merits; and the courts, exercising a wise 
legal discretion, will permit or refuse the right of 
action, according as the plaintiff, upon the state- 
ment of the case, shows himself entitled or not 
entitled to relief. A willful deviation from the 
terms of the contract will not be allowed to pass 
unchallenged, and the wrong-doer permitted to 
recover on a quantum valebat. Thus in Ellis v. 
Hamlen, 3 Taunt. 53, it was held, that if a builder 
contracts f¢\, ,aformance of a piece of work ac- 
cording to ce ytain plas and specifications, if he 
deviates.from theem tcany appreciable extent, he 
will not be permitti tc, recover upon a quantum 
valebant for work and mateyjals. In the exercise 
of its discretion, however, a cowt would permit 
such recovery,if the impossibsity did not arise 
from any willful act or careless neglect of his 
own. In Farnsworth v. Garrard, supra, it was 
settled that the defendant would be entitled to a 
verdict, if he showed that the work was wholly in- 
adequate to the purpose for which it was intend- 
ed. Where the part of the consideration which 
has become impossible is a very essential part of 
the contract, it is impossible to obtain a recovery 
for a partial performance. Thus in Sheffield v. 
Balmer, 1 Mo. App. 177, plaintiffs agreed to pub- 
lish advertisements of the defendant in the Sunday 
edition of their paper. After a time they discon- 
tinued its publication on Sunday, and placed the 
advertisements in the Saturday issue. It was 
held that it was not a sufficient compliance with 
the terms of the contract to permit a recovery. 

In strictly legal language, there can be no re- 
covery upon a contract where the consideration 
has failed, or has become impossible; and this is 
the case, whether the impossibility relates to the 
whole or only part of the consideration. The en- 
tire consideration must be performed to entitle toa 
recovery upon the contract. Where the consid- 
eration is only partially impossible. the promisee 
has indeed a right of action, as the cases cited 
show. This action, however, is not founded up- 
on the original contract, but upon a new contract 
raised by the law under the doctrine of assumpsit, 
so that neither party will obtain any advan- 
tage over the other to which he was not equitably 
entitled. The original contract, and all obliga- 
tions supported by it, are destroyed, and a new 
contract in assumpsit is raised to support the 
action. The legitimate conclusion therefore is, 
that in all actions upon contracts, the plaintiff. to 
entitle him to a recovery, must either show that 
he has performed the entire consideration, or that 
he is able and willing to do so. Helm vy. Wilson, 
4 Mo. 41; Denny vy. Kile, 16 Mo. 450; Eyerman v. 
Mt. Sinai Cemetery Association, 61 Mo. 489. If 
the consideration is impossible only in part, then 
he is entitled or not, according to the circumstanc- 








es and equities of each particular case, to a ver- 
dict for the value of the work and labor or mate- 
rials; not in an action upon the original contract, 
but upon a new contract which the law raises by 
implication in his favor. In the practice under 
what is generally known as the New York Code, 
this distinction is not so important as it is under 
the common-law pleading. Still it affords great 
assistance in an investigation of this subject, and 
presents ina clear manner the reason why it is 
left in the discretion of the court to permit or re- 
fuse the right of action, according to the facts of 
each case. 

Il. As has been stated above, a broad distinction 
is to be taken between cases of impossibility of 
consideration and impossibility of performance 
of the promise by the defendant. In the former 
class of cases, any impossibility, arising from 
whatever cause, except the act of the promisor, 
will be a good defense to the action. But in the 
latter, the general rule is that impossibility of per- 
formance will not excuse the breach of the con- 
tract; and those cases on record, where impossi- 
bility of performance was held to be a valid and 
complete defense, are exceptions to the general 
rule, established within well-defined limits, and 
founded upon reason and equity. Thus if A 
promises to do a certain thing, in consideration of 
B's doing something else, if it is impossible for B 
to perform his part of the contract, he can not 
maintain an action against A for refusing to com- 
ply with his obligations, from whatever cause the 
impossibility may arise. But if A desired to sue 
B for his breach, and he was willing and able to 
perform his part of the contract, he could or could 
not maintain the action, according as his case fell 
within or without the exceptions to be mentioned 
hereafter. 

The general rule governing this division of the 
subject is, that impossibility of performance, 
whether such impossibility arises through the fault 
of the promisor or not, will not constitute a valid 
defense to an action for a breach of the contract. 
If the promisor makes the promise conditional 
upon its continued possibility, then the risk is as- 
sumed by the promisee, and he loses his right of 
action, if the contingency arises. But if the 
promisor makes the promise unconditionally, then 
he assumes the risk, and as a general rule he can 
not set up the impossibility of performance as a 
defense to an action by the promisee. Anson on 
Contracts, 314; 2 Parsons on Contracts, 672. 

Most of the cases recorded in the books are 
those in which the impossibility has arisen subse- 
quent to the execution of the contract, and it is in 
these cases, that great difticulty is experienced. 
Where the performance is in fact impossible, there 
can be no reason assigned why a party should not 
be held to his promise, and be made liable for its 
breach, if he made the promise when he was able 
to find out, if he did not know, that the thing was 
impossible. If the promise has been obtained 
through fraud or collusion, as a matter of course 
the contract would be void. But in the absence 
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of fraud, such a contract would be binding upon 
the promisor, unless the impossibility was so glar- 
ing and obvious that it would be absurd to sup- 
pose that the parties entered seriously into the 
contract with the intention of enforcing its ob- 
ligations; as in the case suggested of a man prom- 
ising to build a house in one day. 2 Parson’s on 
Contracts, 673. It is hardly necessary to state 
that such cases‘are governed by the same rules in 
regard to illegality of contract as will be men- 
tioned later on. 

Where the impossibility arises after the contract 
is made, a somewhat different rule is applied; and 
the promisor is excused from performance, if the 
impossibility results, 1. from the act of the prom- 
isee; 2. from the act of God. or inevitable accident ; 
3. from the act of the law. But in all these cases 
it is necessary to prove an actual impossibility, in 
order to establish «u valid defense to the action. 
If the change in the circumstances only extends 
so far as to make the performance more difficult 
and expensive, the action will be sustained, and 
the promisor made to bear the loss if any. 

Thus in the case of Williams v. Vanderbilt, 
28 N. Y. 217, where the defendant had undertaken 
to convey the plaintiff from New York to San 
Francisco via the Isthmus of Panama, and the 


| 


steamer, which was to receive him on the Pacific ' 


coast of the isthmus was burned without any fault 
or negligence on the part of the defendant, it was 
held that that coustituted no defense to the action 
brought ‘by the plaintiff for detention on the 
Isthmus, and the damages resulting therefrom 
through loss of time and sickness; because, 
although the loss of the ship rendered it more 
difficult and onerous for the defendant to 
carry out his contract, still, it was not out 
of his power to procure another ship, and 
hence he was not to be excused from lia- 
bility on the plea of impossibility of perform- 
ance. In like manner the promisor is not excused 
from performance, if the impossibility applied to 
him individually, and the thing is not inherently 
impossible. Thus a contract to obtain the consent 
of the landlord to an assignment of the lease will 
support an action, although it may be impossible 
for the promisor to obtainsuch consent. Lloyd v. 
Crispe, 5 Taunt. 249. So, also, where one of sev- 
eral partners promised to admit a stranger into the 
«o-partnership, it was a valid agreement, and 
would sustain an action, notwithstanding perform- 
ance became impossible through the refusal of the 
other partners to the introduction of the plaintiff. 
MeNiel v. Reed, 2 M. & Scott, 89, s. c. 9 Bing. 68. 
It may be stated further that the defendant’s in- 
solvency and consequent inability to carry out his 
part of the contract, is no defense to an action for 
its breach. Lewis v. Atlas Mut. Life Ins. Co., 61 
Mo. 534. See further on this subject generally, 
Bullock vy. Dommit, 6 T. R. 650; Brecknock Co. 
v. Pritchard, 6'T. R. 750; Atkinson v. Ritchie, 10 
East, 530; Porter v. The New England. 17 Mo. 
390; Gilpins v. Consequa, Pet. C. C. 86; Paradine 
v. Jaue, Aleyn, 26: iluling v. Craig, Addis. 342; 





Harmony vy. Bingham, 2 Kern, 99; Expos- 
ito v. Bowden, 7 Ellis & B. 763. It may be re- 
marked here, that this article is not intended to 
cover such cases as belong more prope y to the 
law of common carriers. ‘These cases are governed 
by a special law, peculiarly applicable to that 
branch of the law of contracts, and bear no anal- 
ogy with cases in other classes of contracts. 

1. If the impossibility results from the act of the 
promisee or his agents, the promisor is excused. 
It would be clearly inequitable to permit the prom- 
isee to profit by his own acts, or to allow the prom- 
isor to suffer from causes produced by the 
promisee himself. Every man is responsible 
for his own acts, and if they interfere with the 
performance by the promisor of 7 ,,ontract in 
which he is the promisee.h ahs onyiy himself to 
blame, and must bear the log if gay is incurred. 
Thus in the ease of Sfeyaw't V iuetelkas, 36 N. Y. 
388, the plaintiff 1¢reeq with the defendant to do 
some inasonry wok, y-nd the defendant undertook 
to have the necess:ry woodwork done. Through 
the failure of the defendant’s carpenters to finish 
it in the time agreed upon, the plaintiff was una- 
ble to cumplete his contract within the stipulated 
time In anaction brought by the plaintiff to re- 
cover the money due on the contract for the ma- 
sonry work, it was held that the plaintiff was ex- 
cused from liability for the delay in the comple- 
tion of the work, and was entitled to the full 
amount due on the contract. And even if the im- 
possibility arises only indirectly from the acts 
of the promisee, its performance will be excused. 
Thus if one is engaged to excavate some land, 
and to replace the earth in a certain way, and by 
the direction vf the promisee he deposited the 
earth temporarily upon a neighbor’s land, who 
refused to allow him to remove it; it was decided 
that the promisee could not hold him liable for 
not carrying out the contract. Tome y. Doelger, 
6 Rob. 251; see, also, Caines v. Smith, 15 M. & W. 
189; Tewksbury v. O’Connell, 21 Cal. 60; John- 
ston vy. Caulkins, 1 Johns. Cas. 116; Short v. 
Stone,8 Q. B. 358; Fordy. Tilley,6 B. & C. 326; 
Bowdell v. Parsons, 10 East, 359; McCollough vy. 
Baker, 47 Mo. 401; Little v. Mercer, 9 Mo. 218; 
Jarrel vy. Farris, 6 Mo. 159; Squire v. Wright, 1 
Mo. App. 172. 

2. Under the head of impossibility arising from 
the act of God or inevitable accident, there is 
quite a variety of cases. The question has come 
up for discussion in almost all the courts of this 
country and England, and a remarkable uniform- 
ity is to be observed in the decisions. The Eng- 
lish books are full of such cases, and the line is 
very clearly drawn between those cases of acci- 
dents which will, and those which will not, excuse 
performance. 

In 2 Parsons on Contracts, 672, it is said: ‘If 
the performance of a contract becomes impossible 
by the act of God, that.is, by a cause which could 
not possibly be attributed to the promisor, and the 
impossibility was not among the probable contin- 
gencies, which a prudent man should have fore- 
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seen and provided for, it should seem tnat this 
would constitute a sufficient defense.”” In Har- 
mony v. Bingham, 2 Kern, 98, Judge Edwards 
says: ‘It is a well-settled rule that, where the 
law creates a duty or charge, and the party is dis- 
abled from performing it without any default in 
himself, and he has no remedy over, then the law 
will excuse him; but where the party by his own 
contract creates a duty or charge upon himself, he 
is bound to make it good, notwithstanding any 
accident or delay by inevitable necessity.’* This 
rule is supported by a number of authorities. Par- 
adine v. Jane, Allyn, 26; Shubrick v. Salmond, 3 
Burr. 1637; Hadley v. Clark, 8 T. R. 259; Hand v. 
Baynes, 4 Whart. 204; Beebe v. Johnson, 19 Wend. 
500; Helm y. Wilson, 4 Mo. 47; Angell on 
Common Carriers, § 294; Chitty on Contracts, 
737; Anson on Contracts, 314. There may be 
some cases which would militate against the ac- 
ceptance of the rule as the true exposition of the 
Jaw; but by far the majority of the decisions in the 
courts of this country and England uphold it. At 
first blush, one would suppose that such a rule 
would prevent the setting up of the defense of im- 
possibility of performance in any case. But it 
is notso. Mr. Anson correctly says that the prom- 
isee bears the loss arising from inevitable accident, 
if the promisor made his promise conditional up- 
on its continued possibitity. Now this condition 
may be either expressed or implied from the facts 
of each case. Wherever such a condition can be 
justly implied from the circumstances of a case, it 
constitutes just as binding a restriction upon the 
liabilities of the parties to the contract, as if it had 
been expressed. Now almost all, if not all, of the 
cases in which the defense of impossibility of per- 
formance has been accepted by the courts as a bar 
to the action, when carefully analyzed, will admit 
of the implication of such a condition as a limita- 
tion of the contract. Judge Blackburn, in Taylor 
v. Caldwell, 3 B. & S. 824, after citing and discus- 
sing the leading cases on this snbject, says: ‘‘In 
none of these cases is the promise in words other 
than positive, nor is there any express stipulation 
that the destruction of the thing or person shall 
excuse performance ; but that excuse is by lawim- 
plied, because from the nature of the contract it is 
apparent that the parties contracted on the basis 
of the continued existence of the particular person 
or chattel.” 

Mr. Anson, in his recent work on Contracts, 
(p. 315), has divided the cases into three classes: 
1, those in which the impossibility results from 
a change of the law in the country in which the 
contract is to be performed; 2, those in which 
“the continued existence of a specific thing or 
person is essential to the performance of the con- 
tract,’’ and its destruction or the death of the per- 
son takes place; 3, those in which the contract has 
for its object the rendering of personal services 
by the promisor, and his sickness or death ensues. 
The first class will be treated later on under an- 
other subdivision. In the last two classes there 
are a number of cases, a few of which will be re- 





viewed. Thus in Taylor v. Caldwell, supra, A 
promised B to give him the use of a hall on cer- 
tain specified days, without any express agree- 
ment as to how the burning of the hall would ef- 
fect the contract. The hall was destroyed by fire 
before the completion of the contract, and it was 
decided that both parties should be excused from 
performance. In Williams v. Lloyd, 10 Jones, 179, 
s. Cc. nom. Williams v. Hyde, Palmer, 543, A 
promised B to return him at his request, a 
horse left in A’s seeping. The horse having 
died, A was held excused from liability under 
the contract. So also has it been decided thata 
lessee of coal mines covenanting to work the 
mines for a stated period, wlll be excused from 
performing the covenant, if the mines should be- 
come exhausted before the expiration of the time 
stipulated. Walker v. Tucker, 70 Til. 527. And 
where the master of a steamboat hired a barge 
and agreed to deliver it in good order, he was 
excused from liability, because the barge had been 
destroyed by ice without any neglect or default 
on his part. MecEvers v. Steamboat, 22 Mo. 189. 
In Jones v. How. 9 C. B. 1, a father had cove- 
nanted with his daughter to leave her by will a 
portion or his property, and she died before him. 
Upon the death of the father, the property hav- 
ing been left to the widow and remaining chil- 
dren, it was held, in an action by the deceased 
wife’s husband, upon the covenant against the 
executors of the father, that no action can lie, 
as it was impossible to perform the covenant, 
on account of the death of the daughter prior 
to the decease of her father. Where the per- 
sonal services of the promisor are the object of the 
contract, his death or sickness, preventing the 
execution of the promise, will be a complete de- 
fense to any action upon the contract. Defend- 
ant in one case agreed with the plaintiff that 
the former’s wife would sing at the latter’s con- 
certs, and she was prevented from so doing by 
sickness. The court held that his wife’s illness 
and consequent incapacity excused the defend- 
ant. Robinson v. Davison, L R. 6 Ex. 269. 
So also where the continued illness of an ap- 
prentice prevented him from fulfilling his obli- 


gations under the apprenticeship-deed. Boast 
v. Frith, L R. 4 C. P. 1. It was likewise 


decided that no action lies on a contract 
to pay for tuition, if the promisor during the 
whole time has been prevented by sickness from 
receiving the instruction. Stewart v. Loring, 5 
Allen, 306. See Dewey v.Union School District, de- 
cided by the Supreme Court of Michigan in the 
present year. These cases are but a few of those 
bearing on this branch of the subject; but they 
are suflicient to show that the authorities cited 
above, are correct in holding, that, with a few 
limited exceptions, impossibility arising from in- 
evitable accident will not excuse performance of 
duties created by a contract on this subject gen- 
erally may be further consulted the cases cited 
below. White v. Mann, 26 Me. 361; Chapman 
vy. Dalton, Plowden, 284; Holtham v. Ryland, 1 
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Eq. Cas. Abr. 18; Bailey v. De Crespigny, L.R. 4 Q. 


B. 185; Nugent v. Smith, LR. 1 C. P. D. 
19, 433; Knight v. Bean, 22 Me. 536; Apple- 


by v. Myers, L R. 2 C. P. 651; Scully v. 
Kirkpatrick, 79 Pa. St. 324; Carpenter v. Stev- 
ens, 12 Wend. 589; Suydam vy. Jenkins, 3 Sandf. 
643; Baker v. Johnson, 2 Rob. 570; Clark vy. 
Gilbert, 26 N. Y. 279: Lord v. Wheeler. 1 Gray, 
282, Oakley v. Norton, 1 Kern, 25; Niblo v. 
Binnse, 44 Barb. 54. 

3. When the law prohibits an act, a contract or 
agreement to perform it is impossible. because of 
its illegality. Courts will not sustain an action 
for breach of the contract. The same law which 
forbids the doing of a thing can not impose dam- 
ages upon one who refuses to do it, although he 
he may have made a contract to that effect for a 
valuable consideration. It would be a flat contra- 
diction and a conflict of policy if such were the 
ease. This is the rule. where the law is violated 
at the time the contract is made. But the rule is 
the same, where the impossibility results from a 
subsequent change of the law, rendering that un- 
lawful which was lawful at the execution of the 
contract. This rule acts in a double capacity. If 
one promises to do a thing which it is lawful for 
him to do, and a subsequent act of the legislature 
declares it unlawful, he is excused from perform- 
ance. If he promises to refrain from doing a 
thing which he could Jawtully promise not to do, 
and a subsequent statute makes it obligatory upon 
him to do. it, he is likewise excused. These cases 
are put on the same footing with those of impos- 
sibility arising from the act of God or inevitable 
necessity. It is an impossibility resulting from 
the act of the Jaw. Thus, where a lessor coven- 
anted that he or his assigns would erect none but 
ornamental buildings upon certain lands owned 
by him, and Parliament, in the exercise of the 
right of eminent domain, authorized by special 
statute a railway company to taka possessicn of 
the land and erect a railway station thereon, it 
was held that he was excused from performance 
or his covenant, and that the aet of Parliament 
rendetiug performance impossible impliedly re- 
pealed the covenant, and destroyed the rights of 
the parties thereunder. Bailey v. De Crespigny. 
L. R. 4, Q. B. 180. See, also, Presbyterian Church 
v. City of New York. 5 Cowen. 538: Brewster v. 
Kitchell, 1 Salk. 198; Beason y. Dean. 3 Mod. 38: 
Bennett v. Woolfolk, 15 Ga. 213: Brown v. Mayor, 
etc., 13 C. B. (N. 5S.) 828. 

Where the illegality ef performance exists at 
the execution of the contract, a subsequent stat- 
ute making it lawful will not so influence the con- 
tract as to make that valid which was absolutely 
void in the beginning. A statute may, however, 
so act upen the contract as to suspend its opera- 
tion for a time, and yet leave it so far subsisting 
that upon the repeal of the law it will be revived 
and its obligations enforced. Thus it was held 


that a law of the United States laying anem- | 


bargo for a limited time. did not destroy a con- 
tract to deliver debentures, but only suspended its 





operation as long as the law continued in force. 
Baylies v. Fettyplace, 7 Mass. 325. See. also, 
Hadley v. Clark, 8 T. R. 259. 

By way of summary. therefore. it may be stated 
that impossibility of performance by the defond- 
ant will constitute a complete bar to an action on 
the contract. where the impossibility is caused by 
the acts of the promisee. Any act of his render- 
ing the performance impossible will shield the 
defendant from liability. Where, however, the 
impossibility arises from the act of God. or inev- 
itable accident, the defendant the risk 
and bears the loss. unless the case falls within one 
of the exceptions enumerated above. Finally, 
any law which makes an act unlawful repeals a 
contract obligating its performauce, and forms a 
complete defense te any action upon it. 

C. G. TIEDEMAN. 
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CO-TENANCY—RIGHT TO CONTRIBUTION 
FOR REPAIRS—PRIORITY OF EQUITIES 
—EQUITABLE SUBROGATION. 





ALEXANDER v. ELLISON. 





Court of Appeals of Kentucky, December, 1880. 


1. Where a father about to grant certain property 
to his children as an advancement, told a person 
from whom they were attempting to borrow money 
that the grant was made to enable them to secure the 
loan, such communication was held to modify the 
constructive notice received when the grant was re- 
corded, and to deprive the grantor of priority of any 
lien reserved therein over a mortgage for money loaned 


; in pursuance of such communications. 


2. A tenant in common who makes necessary repairs, 
has a lien for contribution upon the interest of his co- 
tenants, especially if they refuse, or are under disa- 
bility and so unable, to bear their share of the ex- 
penses. 

3. By the doctrine of subrogation in equity, the 
whole property becomes liable for the debt of a ce- 
tenant incurred in making necessary repairs. 


Corer, C. J., delivered the opinion of the 
court, as follows: 

October 24, 1872, T. S. Ellison and his wife, in 
consideration of *‘four thousand dollars, hereafter 
to be paid to the parties of the first part by the 
the parties of the second part, or to be ac- 
counted for by them in the final distribution 
of the estate of the parties of the first part,’’ sold 
and conveyed to their son, E.S. Ellison, and their 
daughter, Ellen M.S. Hoover, then the wife of 
J.R. Hoover, property known and described as 
the **Burksville Male and Female Academy,” to- 
gether with all the land and appurtenances there- 
unto belonging. The interest conveyed to Mrs. 
Hoover was declared to be for her separate use. 

The deed was acknowledged and recorded on 
the 30th of the same month. and on the Ist day 
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of November, of the same year, E. 8. Ellison and 
Mrs. Hoover executed a mortgage to the appel- 
lant, Mrs. N. G. Alexander, whereby they mort- 
gaged to her the property embraced in the deed 
from E. S. Ellison to secnre the sum of $1,500, 
loaned them, as the mortgage recites, ‘‘for the 
purpose of repairing the Burksville Male and 
Female College deeded to them by Thos. 8. Elli- 
son and wife.” 

October 14, 1873, they executed to Mrs. Alexan- 
der a second mortgage on the same property and 
on certain furniture, ete., in the building, to se- 
cure a further loan of $806.15 made to them. 

To a suit by Mrs. Alexander to enforce her 
mortgages, Mrs. Hoover pleaded that she was an 
infant when she executed the first mortgage; that 
she was a married woman when she executed 
each of them, and that her husband did not unite 
with her in either. 

T. 8. Ellison being made a defendant filed an 
answer in which he stated that $2,000 of the con- 
sideration recited in his deed to his son and 
daughter, $1,000 to each, was given to them 
as an advancement, and that the remaining $2,- 
000 was to be paid by them, and for that 
sum he asserted a lien on the property, which he 
claimed was prior and superior to any lien creat- 
ed by the mortgages. 

In an amended pleading Mrs. Alexander al- 
leged, in substance, that T. S. Ellison, being the 
owner of the academy property and desirous to 
have a school taught therein by his son and daugh- 
ter and the daughter’s husband, all of whom 
were professional teachers, but not being able and 
willing torepair and fit up the property so as to 
fit it fer school purposes, agreed with her and his 
son and daughter that he would convey the prop- 
erty to them as an advancement, to enable them 
to borrow money from her to fit up the property, 
and that the deed to the property and the first 
loan and mortgage were made pursuant to that 
agreement. She also alleged that the second loan 
was made for the purpose of improving the prop- 
erty and to buy furniture, etc., to refit the build- 
ing, and was made with the consent of T. S. El- 
lison. 

That the money loaned by her had been used to 
repair, improve and refurnish the property, and 
had greatly enhanced its value, and that the prop- 


erty was unfit for use without the repairs, ete., 


made with the money borrowed from her. 

While the action was pending, T. S. Ellison died, 
leaving a will which was probated, and his exec- 
utrix having qualified, the suit was revived against 
her. She filed an answerin which she contro- 
verted the facts set forth in the amended plead- 
ing above referred to. 

On final hearing the court adjudged that the 
executrix had a lien prior and superior to the 
mortgage liens of Mrs. Alexander; that the mort- 
gages were void as to Mrs. Hoover, except as to 
some personal property, and directed the real es- 
tate to be sold, and so much of the sale as was 
necessary for that purpose to be applied to satisfy 





the judgment in favor of the executrix, and that 
one-half of the residue, if any, be paid to Mrs. 
Alexander and the other to Mrs. Hoover. 

From that judgment Mrs. Alexander has ap- 
pealed. Her counsel contend: 

1. That, if a lien was retained in the deed for 
the purchase money, the vendor can not be per- 
mitted to set it up against her in violation of the 
agreement set up in her amended petition. 

2. That, although Mrs. Hoover may not be 
bound by the mortgages, still Mrs. Alexander is 
entitled to reach her interest in the property 
through E. S. Ellison, who, if he should pay the 
the mortgage debts, will, as they contend, be enti- 
tled toa lien on Mrs. Hoover's interest to reim- 
burse him. 

The uncontradicted evidence of Mrs. Alexander 
shows that, before she loaned the money, T. 8. 
Ellison stated to her that he had given the prop- 
erty to his son and daughter; that she told him 
she would not loan money to them without secu- 
rity, and that in reply he told her he had no money 
to let them have, but they could mortgage the 
property and make her safe. 

Whether this was before or after the execution 
of the deed does not appear with certainty, al- 
though Mrs. Alexander thinks it was after the deed 
was made; but she distinctly states that she did 
not know the stipwations of the deed when she 
made the loans. 

These facts are, we think, sufficient to give her 
priority. After being told that he had given the 
property to hisson and daughter, and that they 
could mortgage it to secure the loan, she had a 
right to rely upon his assurance; and having done 
so, it would be inequitable to allow him to disap- 
point her by setting up a prior lien, which will re- 
sult in the loss of a part, and perhaps all, of the 
money loaned on the faith of a security which she 
had a right from his statements to assume would 
be perfectly good. 

If he had made no statement to her, she would 
have been affected by constructive notice, and her 
lien would have been subordinate to the lien re- 
tained in the deed, if there be any; but his state- 
ments were calculated to create the belief that he 
had given the property, and, consequently, it was 
unincumbered. He cannot be permitted to say 
that she had constructive notice of a fact which 
his statements to her authorized her to believe did 
not exist. 

2. It is contended that, although the moitgages 
are void as to Mrs. Hoover, E. S. Ellison, being 
liable to Mrs. Alexander, would, upon paying the 
whole debt, be entitled to a lien upon Mrs. 
Hoover's interest in the property to reimburse 
him her share of the expenditure for the joint es- 
tate, and upon the principles of equitable subro- 
gation she is entitled to enforce his equity against 
Mrs. Hoover. 

The rule which allows a creditor to resort to 
any security held by one of several debtors for his 
indemnification in case he is compelled to pay the 
debt, is familiar to the Chancellor, and it would 
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seem not to bea material circumstance that the 
person furnishing the security is not himself liable 
tor the debt, nor is it material that the security is 
one which the debtor has by operation of law 
rather than by contract. 

At the common law, if there are two tenants in 
common, or joint tenants of a house or mill, and 
it should fall into decay, and one is willing to re- 
pair and the other is not, he that is willing to re- 
pair shall have a writ de reparatione facienda, for 
owners are bound, pro bono publico, to maintain 
houses and mills, which are for the habitation and 
use of man. Story’s Equity, § 1235. 

Chancellor Kent says: ‘One joint tenant, or 
tenant in common, can compel the others to unite 
in the expense of necessary reparations to a house 
or mill belonging to them, though the rule is lim- 
ited to those parts of the common property, and 
does not apply to fences, enclosing wood or arable 
land.’’ 4 Kent. 370; see also Anderson vy. Yuble, 
1 Ashm. 136; Adams* Equity, 267; 1 Washb. 
Real Prop. 421. 

Whether the writ de reparatione facienda could 
now be resorted to, to compel a recusant tenant to 
unite in making needed repairs, we need not de- 
cide. We only refer to the subject for the purpose 
of showing that the common law recognized the 
legal obligation of each tenant to bear his just pro- 
portion of the necessary reparation of houses on 
the common estate, when one or more desired that 
such repairs should be made. 

That there should be an obligation enforceable 
in some form seems to be necessary to prevent in- 
justice and wrong, and to grow out of the relation 
in which the parties stand to each other with re- 
spect to the common estate. Whatever injures or 
benefits one co-tenant is an injury or benefit to all 
the others. If one makes repairs, the others re- 
ceive a part of the benefits, and they ought not to 
be permitted, by refusing to unite in making neces- 
sary repairs, to compel their co-tenant to bear the 
whole expense or to allow his interest to suffer be- 
cause they are reckless of their own. 

Growing out of the community of interest exist- 
ing between co-tenants, are certain well-establish- 
ed reciprocal rights and obligations. The possession 
of one is the possession of all, and one may not 
buy an outstanding title or incumbrance, and set it 
up against his fellows. This latter doctrine has 
been applied by this court even after partition. 
Venable v. Beauchamp, 3 Dana, 325. 

But it was held in that case, if the title pur- 
chased by one tenant was available, the purchaser 
was not only entitled to contribution from his co- 
tenant, but also to a lien on the land for the sum 
to be contributed. 

These principles spring out of the priority be- 
tween the parties, and the fidelity and good faith 
which the connection implies. 

Upon like principles it would seem that when 
houses situated on the joint property are falling in- 
to decay, and one tenant out of his own means 
makes reparation, he should not only be entitled to 
eontribution, but should be secured by a lien on 





the interests of his co-tenants, especially if they 
refuse, or, being under disability, are unable to con- 
sent to bear their shares of the expense. 

Of course such expenses should be repaid out of 
the income from the property when that is practi- 
cable. 

But in this case that is not practicable. Neither 
E. S. Ellison nor Mrs. Hoover make any objection 
to the sale of the property to pay the balance due 
to the executrix of their father’s will; and Mrs. 
Hoover’s interest has now been converted into 
money, which the court below has ordered to be 
paid over to her. 

The repairs made with Mrs. Alexander’s money 
may be assumed to have increased the value of the 
property, and it is contrary to natural justice that 
Mrs. Hoover shall reap the benefit Of the repairs by 
receiving a full share of the purchase money, and 
refuse to contribute to reimburse her co-tenant 
who is liable to Mrs. Alexander for the money ex- 
pended in making the repairs. 

Judge Story. after discussing the rule of the 
common law in respect to contribution by co-ten- 
ants for paying the cost of repairs, says: *‘But the 
doctrine of contribution in equity is larger than it 
is at law; and, in many cases, repairs and improve- 
ments will be held to be, not merely a personal 
charge, but a lien on the estate itself.’ Story’s 
Equity, § 1236. 

Whether the cost of improvement could under 
any circumstances be made either a personal 
charge against a tenant not consenting or under - 
disability, or a lien upon his interest in the estate, 
we need not now decide. But that necessary re- 
pairs should be made a charge on the estate when 
one co-tenant refuses to join in making them, or 
from disability is incapable of doing so, seems to 
us to be warranted, not only by sound principles 
of equity, but to be often demanded by the best 
interest of the non-consenting tenant. 

This case presents a striking illustration of the 
reasonableness and justice of such a rule. 

The property, when conveyed to Mrs. Hoover 
and her brother, was so out of repair as to be unfit 
for the use to which it was adapted, and to which 
she and her father and husband designed it to be 
applied for her benefit. It was conveyed to her as 
separate estate, and under the statute then in 
force. either she, nor she and her husband, could 
incumber it by contract without the order of a 
court of equity. Sec. 17, art. 4, ch. 47, R. 5. 

Unless the property could be charged in equity 
for repairs made by the co-tenant, then it must 
follow that, unless he was willing to do so at his 
own expense, the property must remain unfit for 
use and worthless to both. 

We therefore think we are warranted upon prin- 
ciples of justice and honesty in holding that E. §. 
Ellison will, if he pays the debt due to Mrs. Alex- 
ander, have a lien on Mrs. Hoover's interest in the 
property to secure the contribution she is bound by 
the rules of the common law to make to him for 
expenses incurred in making the repairs. 

To hold otherwise would leave the property to 
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go to ruin to the injury of both tenants, or to com- 
pel the tenant desirous to repair to go into equity 
to obtain asale. This he might not desire to do, 
and itis worthy of grave consideration whether 
there is not something in the relation of joint own- 
ers, which forbids that one shall be compelled to 
sell his interest because of the recusance or disa- 
bility of the other. 

Nor is it less important to consider whether a 
tenant under disability is not more likely to lose 
his estate by compelling his co-tenant to resort to 
a court of equity to obtain a sale, than by allowing 
him to charge it with a lien. 

3. It is a familiar rule in equity that if a debtor 
has a security to which he can resort for indemni- 
ty in the event that he pays the debt, that such se- 
curity inures to the benefit of the creditor who 
may, if he chooses, resort to it for the payment of 
the debt. 

E. 8. Ellison has such a security in the equita- 
ble lien existing in his favor on Mrs. Hoover's in- 
terest in the property, and has a right to subject it 
to the extent of one-half of the money borrowed 
of Mrs. Alexander, and used in making necessary 
repairs on the property. 

Wherefore the judgment is reversed, and the 
cause remanded for a judgment in conformity to 
this opinion. 


> ——____ 


MUNICIPAL BONDS—ULTRA VIRES—MON- 
EY GOT THROUGH IMPOSITION. 





CITY OF LOUISIANA v. WOOD. 





Supreme Court of the United States, October Term, 
1880. 


Where a city has authority to borrow money, and 
puts into the hands of a broker bonds which are in- 
valid by virtue of misrepresentations upon their face, 
but which are apparently valid, and they are sold, the 
transaction is a borrowing of money, notwithstanding 
the purchaser was ignorant of the fact that he was 
dealing with the city; and he may disregard the bonds 
and maintain his action of debt for the money paid. 


Error to the Circuit Court of the United States 
for the Eastern District of Missouri. 

Mr. Chief Justice Warre delivered the opinion 
of the court: 

Upon the facts found by the court below, this 
case is as follows: 

The City of Louisiana had authority in law 
to borrow money, at any rate of interest not 
exceeding ten per cent. per annum, and to 
provide for the payment of its debts. On the 8th 
of January, 1867, an ordinance was passed by the 
city council creating the office of ‘‘city fund com- 
missioner.’’ It was made the duty of this officer 
to sell the bonds of the city for the purpose of 
funding or paying the indebtedness of the city, 
and apply the proceeds to the purchase of out- 





standing warrants and bonds past due, or not 
having more than three years to run. By this 
ordinance he was limited in his sales to a price 
not less than ninety-five cents on the dollar of the 
par value of five-year bonds, and ninety cents for 
those running ten years. On the Ist of March, 
1871, the fund commissioner reported to the city 
council that the bonded indebtedness of the city 
was about $150,000, bearing interest mostly at the 
rate of ten per cent. per annum, and that about 
$100,000 would mature that year, and in the years 
1872, 1873, 1874 and 1875. Upon this report an 
ordinance was passed authorizing the commis- 
sioner ‘‘to negotiate the bonds of the city for the 
purpose of raising money to liquidate the city 
debt, for a period not exceeding fifteen years, and 
at a rate of discount not exceeding fifteen per 
cent.”” 

On the 28th of March, 1872. the General As- 
sembly of Missouri passed ‘*An act to provide for 
the registration of bonds issued by counties, cit- 
ies, and incorporated towns,”’ sections 4and 11 of 
which are as follows: 

‘Sec. 4. Before any bond hereafter issued by 
any county, city, or incorporated town, for any 
purpose whatever, shall obtain validity or be ne- 
gotiated, such bond shall first be presented to the 
State auditor, who shall register the samein a 
boek or books provided for that purpose, in the 
same manner as the State bonds are now regis- 
tered, and who shall certify by indorsement on 
such bond that all the conditions of the laws 
have been complied with in its issue, if that be 
the case; and, also, that the conditions of the 
contract under which they were ordered to be is- 
sued have also been complied with, and the evi- 
dence of that fact shall be filed and preserved by 
the auditor; but such certificate shall be prima 
facie evidence only of the facts therein stated, and 
shall not preclude or prohibit any person from 
showing or proving the contrary in any suit or 
proceeding to test or determine the validity of 
such bonds, or the power of any court, city or 
town council, or board of trustees or other author- 
ity, to issue such bonds; and the remedy of in- 
junction shall also lie at the instance of any tax- 
payer of the respective county, city, or incorpo- 
rated town, to prevent the registration of any 
bonds alleged to be illegally issued or funded 
under any of the provisions of this act. 

‘Sec. 11. Any county, city or town that desires 
to place its outstanding indebtedness, under the 
provisions of this act, may do so by funding the 
same, and issuing new bonds in lieu of the present 
ones, upon such terms and bearing such interest, 
with such length of time to run, as may be agreed 
upon between the county, city, or town and the 
holder of its bonds. Provided, however, that the 
contract for funding, with the terms of the same, 
shall be assented to by a majority of the qualified 
voters of such county, city or town, ata general 
or special election held therefor, and at least thir- 
ty days’ public notice of the same shall be pub- 
lished in every paper in the county, city or town, 
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and when there are none, then by four printed 
handbills put up in the most public places in every 
voting precinct in such county, city or town.” 

Other sections made special provision for the 
assessment and collection of taxes to pay the 
principal and interest of all bonds registered in 
accordance with the act. 

On the 16th of July, 1872, after this act went 
into effect, the city, for the purpose of raising 
money to pay its interest-bearing debts and the 
expenses of its government, caused to be execut- 
ed by its proper officers, and sealed with its cor- 
porate seal, twenty-one bonds, payable to bearer 
on the lst of January, 1887, for $1,000 each, 
with coupons attached for semi-annual interest 
at the rate of ten per cent. perannum. These 
bonds contained recitals that they were issued 
under the authority of the charter and the ordi- 
nance of January 8, 1867. Although not actually 
executed until Juiy 16, 1872, the city, ‘‘for the 
purpose of evading the provisions of said regis- 
tration law, and with the intent to make it falsely 
appear that said bonds were not subject to the re- 
quirements of said law, caused said bonds to be 
antedated as of the Ist day of January, 1872, and 
caused it to be falsely stated in them that they 
were signed, countersigned and sealed on the day 
last named.’”? The bonds thus executed were, 
without being registered, placed by the fund 
commissioner in the hands of a respectable stock 
and bond broker in St. Louis, to sell for the ac- 
count of the city. On the 25th of August, 1873, 
the broker and agent sold and delivered to the 
plaintiff below, now the defendant in error, ten 
of the bonds at ninety per cent. of their face 
value, and on the Ist of September nine more at 
the same rate. Onthe 24thof June he sold to 
Lewis Dorsheimer one bond, and on the 24th of 
February, 1874. another to John F. Gibbons, at 
the same price. The price was in each case paid 
to the broker in money, the purchasers all the 
time being ignorant of the fact that the bonds 
were actually executed after the registration law 
went into effect, or that the recitals were not in 
all respects true. They bought the bonds and 
paid for them in good faith, believing them to be 
what on their face they purported to be, and ob- 
ligatory on the city. The broker, with the assent 
of the fund commissioner, retained from the 
money realized on the sales five per cent. on the 
par value of the bonds sold, for his services, and 
paid the residue to the commissioner, who, with 
the sanction of the city council, used part in the 
payment and redemption of matured bonds, cou- 
pons and warrants of the city, and handed over 
the rest to the city treasurer. The fund commis- 
sioner reported the sales of the bonds to the city 
council, and charged himself with a sum equal to 
eighty-five per cent. of the par value as the sum 
realized by him, making no mention of the amount 
retained by the broker for services. His accounts 
were examined and approved by the city council, 
and the bonds, coupons and warrants taken up by 
his payments. were destroyed. The interest on 





the bonds thus sold was met in full by the city as 
it matured until January 1, 1876, when only forty 
per cent. was paid, and on the 1st of July of that 
ycar the city declared its purpose not to pay either 
principal or interest, claiming that the bonds 
were invalid because not registered. 

The bonds bought by Dorsheimer and Gibbons 
have been transferred to the plaintiff, and, after 
the city repudiated its obligation, the plaintiff of- 
fered to return the whole twenty-one bonds, and 
demanded the re-payment of the several sums 
paid for them. This being refused, the present 
suit was brought to recover back the money so 
paid, and upon the foregoing facts the court gave 
judgment against the city for $18,900, and inter- 
est at the rate of six percent. per annum from 
the time the payment of the interest on the bonds 
was stopped. ‘To reverse that judgment the city 
brought the ease to this court, and the error as- 
signed is that the facts found are not sufficient to 
support the judgment. 

That the bonds in question are invalid, is con- 
ceded. Such is the effect of Anthony v. Jasper 
Co.. 101 U. S. 697, decided at the last term. It is 
equally true that the legal effect of the transac- 
tions by which the plaintiff and his assignors got 
possession of the bonds was a borrowing by the 
city of the money paid for what was supposed to 
be a purchase of the bonds. As the broker through 
whom the business was done was the agent of the 
city and acting as such, the case, so far as the 
city is concerned, is the same as though the money 
had been paid directly into the city treasury and 
the bonds given back inexchange. The fact that 
the purchasers did not know for whom the broker 
was acting is, for all the purposes of the present 
inquiry, immaterial. They believed they were 
buying valid bonds which had been negotiated 
and were on the market, when in reality they 
were loaning money to the city and got no bonds. 
The city was in the market as a borrower, and re- 
ceived the money in that character, notwithstand- 
ing the transaction assumed the form of a sale of 
its securities. 

The city, by putting the bonds out with a false 
date, represented that they were valid without 
registry. The bonds were bought and the price 
paid under the belief, brought about by the con- 
duct of the city, that they had been put out and 
had become valid commercial securities be- 
fore the registry law went into effect. It would 
certainly be wrong to permit the city to repudiate 
the bonds and keep the money borrowed on their 
credit. The city could lawfully borrow. The 
objection goes only to the way it was done. As 
the purchasers were kept in ignorance of the facts 
which made the bonds invalid, they did not know- 
ingly make themselves parties to any illegal trans- 
action. They bought the bonds in open market, 
where they had been put by the city in the posses- 
sion of one clothed with apparent authority to 
sell. The only party that has done any wrong is 
the city. 

In Moses vy. Macferlan, 2 Burr. 1012, it is stated 
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as a rule of the common law, that an action ‘‘lies 
for money paid by mistake, or upon a consider- 
ation which happens to fail, or for money got 
through imposition.”? The present action can be 
sustained on either of these grounds. The money 
wis paid for bonds apparently well executed, when 
infac they were not.because of the false date they 
bore. This was clearly money paid by mistake. 
The consideration on which the payment was made 
has failed, because the bonds were not, in fact, 
valid obligaiions of the city. And the money 
was got through imposition, because the city, 
with intent to deceive, pretended that the false 
date the bonds bore was the true one. While, 
therefore, the bonds can not be enforced, beeause 
defectively execuied, the money paid for them 
may be recovered back. As we took occasion to 
sayin Marsh yv. Fulton Co.. 10 Wall. 684, **the 
obligation to do justice rests upon all persons, 
natural or artificial, and if a county obtains the 
money or property of others without authority, 
the law. independent of any statute, will compel 
restitution or compensation.”” 

It is argued, however, that as the city was only 
authorized by law to borrow money ata rate of 
interest not exceeding ten per cent. per annum, 
the money can not be recovered back, because a 
sale of the bonds involved an obligation to pay 
interest beyond the limited rate, and the borrow- 
ing was, therefore, ultra vires. There was no act- 
ual sale of bonds, because there were no valid 
bonds to sell. There was no express contract of 
borrowing and lending, and consequently no ex- 
press contract to pay any rate of interest at all. 
The only contract actually entered into is the one 
the law implies from what was done, to-wit: 
That the city would on demand return the money 
paid to it by mistake, and as the money was got 
under a form of obligation which was apparently 
good, that interest should be paid at the legal rate 
from the time the obligation was denied. That 
contract the plaintiffs seek to enforce in this ac- 
tion, and no other. 

Again, it was contended that as the money in 
this case was borrowed to take up bonded indebt- 
edness, the transaction was ultra vires, because the 
effect of the 11th section of the act of 1872 was 
to repeal all earlier laws authorizing the borrow- 
ing of money for such purposes. We do not so 
understand that section. The old power to bor- 
row, which the charter gave, was left unimpaired : 
but under this new provision, registered bonds 
might be issued in place of old ones, if the city 
and the holders of the old bonds could agree on 
terms, and the people gave their assent. In this 
way the holders of old bonds might avail them- 
selves of the special tax which the law of 1872 
required should be levied to meet the obligation 
of all registered bonds, but the city was not pre- 
vented from borrowing money to pay old bonds 
if it saw fit to do so, orif it could not agree on 
the terms of exchange. 

The judgment below was right, and it is conse- 
quently affirmed. 
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FRAUDULENT CONVEYANCE OF PART- 
NERSHIP ASSETS—PRACTICE. 





HARTLEY v. WHITE. 





Supreme Court of Pennsylvania, March, 1880. 


1. A transfer of firm property by a partner without 
the knowledge and consent of his co-partner, to pay 
his own individual debts, is fraudulent as to the firm 
creditors and gives the purchaser no title. 

2. A judgment is not vitiated by the fact that the 
entry upon the record contains a reference to an act 
of the assembly and to a case in the reports. The en- 
try may be amended by striking out such references. 


Error to the Common Pleas of Susquehanna 
County. 

Attachment execution, by Norman White and 
D. K. Morss, assignee of Norman White, against 
M. J. Decker and Andrew Halstead, defendants, 
and Silas Hartley, garnishee. Returned ‘‘served”’ 
as to Halstead and Hartley, and ‘‘non est inven- 
tus’? as to Decker. A rule was taken on the gar- 
nishee to answer interrogatories, who afterwards 
pleaded ‘nulla bona.” 

On the trial, before Morrow, P. J., the follow- 
ing material facts were in evidence: In 1870 M. 
J. Decker and Andrew Halstead, who were trad- 
ing as Decker & Halstead, in the milling and 
lumber business, borrowed $2,000 from Norman 
White, for the use of the firm in their business. 
White entered judgment against them on the note 
given for this loan, July 27,1872. After the sale 
of their property at sheriff's sale, White assigned 
to Morss one-half of the above jndgments and 
costs, under a stipulation that White’s part of the 
judgment was to be paid out of the proceeds of 
the sheriff’s sale; andif anything remained over, 
it was to be applied to the part of the judgment as- 
signed to Morss. Under the auditor’s report, 
Morss received $206.57, and on the rest of the 
judgment which remained unpaid, he issued in 
June 24, 1875, this attachment execution against 
Hartley as garnishee, on the ground that he had 
in possession property belonging to the firm of 
Decker & Halstead. 

On December 2, 1872, Hartley bought from 
Halstead notes and judgments taken by the firm 
of Decker & Halstead in their business, amount- 
ing to $2,050, for which he paid him $753, $35.21 
of which was a debt due him by the firm, and the 
rest was in notes he held against Halstead indi- 
vidually, excepting the sum of $225, which he 
paid on a note of Halstead’s held by Stewart. 
These notes were bought while the firm was deep- 
ly in debt, and without the knowledge and con- 
sent of Decker, who had sold out his interest in 
the firm to Halstead. Some time after the sale of 
the notes, the firm became insolvent. Hartley, 
as he alleged, collected about $700 of the notes, 
the most of which were surrendered to Halstead 
and new notes given Hartley in place of the same. 

The court, in the general charge to the jury, 
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said, inter alia: ‘Hartley claims he purchased of 
Halstead about Dec. 2, 1872, notes and judgments 
owned by Decker & Halstead, amounting to $2,- 
050, and paid him therefor $753, of which $35.21 
wasa deb‘ held against them, and the rest was in 
notes he held against Halstead alone, except $225, 
which he paid on a note one Stewart had against 
Halstead. He swears that he considered many of 
these notes almost or entirely worthless, although 
he made the purchase, but that the purchase was 
made with the knowledge and express consent of 
Decker. This Decker denies in toto except as to the 
Gifford note, as you will recollect his evidence in 
regard to that in connection with Mrs. Gifford’s 
evidence. ‘The plaintiff claims to recover the 
amount yet unpaid on his judgment against Deck- 
er & Halstead, $1,250.20, if the jury find the notes 
in the possession a Hartley are of that value. If 
not of so great value, then to recover an amount 
equal to their value. He bases his right to re- 
cover on the ground that the transfer of the notes 
assigned to Hartley was fraudulently made, the 
fraudulent purpose being to pay the individual 
debts held against Halstead out of the firm prop- 
erty, and to prevent the same from being applied 
to firm debts. If the jury find the transfer was 
fraudulent, and was made for the purpose stated, 
and Hartley, colluding with Halstead or with 
Decker & Halstead, obtained the notes, etc., know- 
ing they were the property of the firm, it was 
void, and the plaintiff may recover whatever they 
were worth. This for the reason that Hartley 
acquired no title as against the creditors of Deck- 
er & Halstead. They may follow and seize them in 
his hands as firm property. Or if the jury find that 
Hartley obtained the notes and judgments from 
Halstead in payment of the debts against Halstead 
without the knowledge or consent of Decker, 
knowing them to be firm property, the plaintiff 
may recover their value. This for the reason that 
by the action of Halstead the firm were not de- 
prived of their title to this property and could 
maintain suit therefor; this being the fact, the 
creditors of Decker & Halstead could reach and 
hold them upon attachment execution. 

One partner cannot use the property of the 
firm to pay individual debts, even if the act is 
honest and in good faith, if his copartners had no 
knowledge of the transaction, if such transfer pre- 
vents the creditors of the firm from collecting their 
debts. <A different rule prevails if both parties 
consent bona jide to the transfer. You will recol- 
lect that Hartley swears Decker did consent to it. 

Fraud is not presumed, the burden is on the 
party alleging fraud to establish it by satisfactory 
evidence.”’ 

The court directed the jury to find a special ver- 
dict, and stated to them all the facts their finding 
should cover, calling their attention to evidence 
bearing upon each proposition they were to deter- 
mine and find in their verdict. 

The jury found the following special verdict: 
‘‘We find that of the money for which the note en- 
tered in No. 715, Aug. T., 1872, was borrowed by 





Decker & Halstead, copartners. and used in their 
partnership business, of $1,250.20 remain unpaid. 
Attachment execution served July 24, 1875. That 
Silas Hartley, garnishee, obtained from Andrew 
Halstead about the 2d day of December, 1872, notes 
and judgments amounting to about $2,000 face 
value; that the notes and judgments belonged 
and were the property of Decker & Halstead when 
so assigned and transferred. That he has collected 
on these notes $700, and has given up other notes 
to the makers, and included in notes taken in his 
own name to the amount of $723. That the in- 
terest on the $700 is $210, and on the $723 is 
$216.90, computed by us for five years. We find 
that the notes and judgments not collected, sur- 
rendered, were of the value of $125 when they were 
transferred to Hartley; interest on same for five 
years $37.50. We further find that the value of 
the notes surrendered by Hartley to the makers, 
and new notes taken by him, and now uncollected, 
were of the value of $578.40, interest thereon for 
five years, $173.50. For all the notes and judg- 
ments which Hartley received from Haistead he 
paid Halstead $493,53, by delivering to him his 
notes and accounts he held against Halstead indi- 
vidually, also paid a note of about $225 which one 
Stewart held against Halstead. He also applied 
payment of a debt he had against Decker & Hal- 
stead of $35.21, making a total of $753.74. 

We further find that the transfer of these 
notes adjudged was fraudulent, and intended by 
Halstead and Hartley to be in payment of Hal- 
stead’s private debts, and to prevent the same 
from being used and applied in the payment of 
the firm debts of Decker & Halstead, and the 
transfer was in-the absence and without the 
knowledge or consent of M. J. Decker, except as 
to the Gifford note, and that at this time Decker 
& Halstead were largely in debt, and soon after 
became insolvent and unable to pay their ome, 
the debt of the plaintiff being one. 

We find also that about five years ago dies 
borrowed a pair of platform scales, property of 
Decker & Halstead. At the time he borrowed 
them they were of the value of $65; that on 
being required to return them he refused, unless 
Decker & Halsted paid an individual debt he 
owed him, said Hartley, and he still has them in 
his possession. 

We find for the plaintiff such sum as the court 
may be of opinion he has a right to recover under 
these facts, verdict to be moulded by the court 
and judgment entered thereon in snch manner 
and amount as the court may deem legal and 
proper. If the court be of opinion he can not re- 
cover under the facts found by us, then our verdict 
is for the defendant.”’ 

A rule was afterwards granted to show cause 
why judgment should not : be entered for $1,250, 
which the court mace absolute, in the following 
entry of record: 

‘“‘And now, April 27, 1878, rule absolute, judg- 
ment in favor of plaintiff and against the said 
garnishee, for $1,250.20 and costs. Under the 
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Act of Assembly and the cases (vide Bonaffon v. 
Thompson, 4 W. N. 210), execution is restricted 
first as to the goods and effects in the garnishee’s 
hands, or so much thereof as may satisfy the 
plaintiff’s demands, and secondly, against him as 
of his proper debt if he refuses to produce such 
goods and effects. By the court.” 

The garnishee took this writ, assigning for 
error, inter alia, the charge of the court, the form 
of the special verdict, and the entry of judgment 
thereon. 

MERCoR, J., delivered the opinion of the court: 

This judgment was entered on a special verdict. 
It does not present the facts ina clear and me- 
thodical manner. It is not a model to be followed. 
It may, however, be sufficient to sustain a judg- 
ment. The plaintiff in error was served as garn- 
ishee of Decker and Halstead, co-partners. The 
jury found that in fraud of the creditors of the 
firm, and without the knowledge or consent of 
Decker, except as to one note (shown by evidence 
to be about $40), Halstead asssigned and trans- 
ferred judgments and notes, the property of the 
firm amounting to about $2,000, to the garnishee ; 
that the transfer of this property was fraudulent 
and intended by Halstead and the garnishee to be 
in payment of Halstead’s private debts, and to 
prevent the same from being used and applied in 
the payment of the firm debts of Decker and Hal- 
stead; that the firm was at the time largely in 
debt, and soon after became insolvent. They fur- 
ther found that out of the claims thus assigned 
to the garnishee, he had collected a specific sum 
in cash, and that he had surrendered to the 
makers notes, and taken new ones therefor for a 
sum certain and of sufficient value added to the 
cash received, to exceed by several hundred dol- 
lars the sum due to the attaching creditor, or for 
which judgment was entered against the garn- 
ishee. 

It is well settled that one partner can not make 
a valid transfer of firm property in payment of 
his individual debt, without the consent of his 
co-partner. Todd v. Lorah, 75 Pa. St. 155. Such 
act is a fraud on his co-partner, and the right of 
property in the firm does not pass to the individ- 
ual creditor. The present case goes still further. 
Not only was the attempted sale a fraud on the 
co-partner, but it was intended, and operated, as a 
fraud on the creditors of the firm. It is then 
clear, under these facts, the purchaser can not 
hold the property against the creditors intended 
to be defrauded. He has no reason to complain 
of the amount for which judgment was entered 
against him. It is for a sum less than he has re- 
alized out of the property. 

It is further objected that the form of the judg- 
ment is wrong. It must be conceded that the 
reference to the Act of Assembly, and to the case 
of Bonaffon v. Thompson, might more appropri- 
ately have been made in an opinion of the court 
than be interwoven in the judgment. This, how- 
ever ,is not afatal error. The form of the judg- 
ment can be amended. It is now done by striking 
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out those references so that it shall stand—judg- 
ment in favor of plaintiff below, and against said 
garnishee for $1,250.20 and costs, to be levied on 
the goods and effects of Decker and Halstead in 
his hands, or, in case he fails or refuses to produce 
such goods and effects, sufficient to satisfy the ex- 
ecution, then to be levied against him as his own 
proper debt. Thus amended the judgment is 
affirmed. 





RESCISSION OF CONTRACTS—DAMAGES— 
EMINENT DOMAIN. 


SMITH v. HUGHES. 


Supreme Court of Wisconsin, Decumber, 1880. 


1. Executory contracts only can be rescinded ex- 
cept in cases of fraud, and especially a rescission can 
not be had after a deed with full covenants, together 
With the possession, has been delivered in full exe- 
cution of the bargain. Nominal damages only can be 
recovered for breach of the covenant of seisin until 
after eviction by paramount title or other actual in- 
jury. 

2. Railways or other highways over a portion of the 
premises, in open and visible use at the time the deed 
Was executed, constitute no breach of the covenants 
of the deed, whether easements or not. The exercise 
of the right of eminent domain in taking private 
property for the use of railways is no injury, and does 
not constitute ground for the recovery of damages 
between private persons, because it is presumed that 
full indemnity and compensation have been made. 


Appeal from Winnebago County. 

OrTON, J., delivered the opinion of the court: 

The counterclaims of the defendant for a re- 
scission of the bargain and for damages, are pred- 
icated upon the breach of the covenant of seisin 
in the deed of the respondents, executed in July, 
1872. 

It is too well settled that only executory con- 
tracts can be rescinded, to require discussion. This 
method of relief is the converse of specific per- 
formance, and in its very nature can have applica- 
tion only to executory contracts, and this court has 
settled the question beyond controversy, by re- 
peated decisions. In direct applications to 
this case, it is held in Booth y. Ryan, 31 Wis. 
45, that especially a_ rescission can not be 
made aftera deed with full covenants together 
with possession has been delivered in full execu- 
tion of the contract of sale. It is not pretended 
in this case that the vendors were guilty of any 
fraud or concealment, or that the warrantors were 
insolvent, or that the appellant did not have full 
knowledge of the condition of the property and 
title. Willard’s Eq. Jur. 303; Taft vy. Kessel, 16 
Wis. 273; Horton v. Arnold, 18 Wis. 212; Bru- 
nette v. Schettler, 21 Wis. 188; Rawle on Coy. 
565, 591. 

The remark in the opinion of Chief Justice Dix- 
onin Mecklem y. Blake, 22 Wis. 495, intimating 
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that a rescission might be made in sucha Case, 
was clearly obiter, and without due consideration. 

As to the counterclaim for damages, for the 
breach of the covenant of seisin, the law is equal- 
ly well settled, that an action to recover anything 
more than nominal damages for the breach of this 
eovenant will not lie until after eviction by para- 
mount title, or other actual injury. Mecklem vy. 
Blake, 22 Wis. 495; Noonan v. Ilsley, 22 Wis. 27; 
Eaton v. Lyman, 30 Wis. 41. 

From the evidence in the case, there can be no 
question but that the adverse possession of the 
appellant and those holding under him ripened 
into title before the answer setting up the counter- 
claim in this action was made. This aftirmative 
relief, asked by way of answer, must be treated as 
a cause of action, and before this cause of action 
accrued, the title of the appellant became perfect, 
and his previous cause of complaint had been re- 
moved. The lots had been used together in the 
business of the respondents before the deed was 
made, and they had full and notorious possession 
of both lots, and delivered the same to the appel- 
lant at the time of the execution of the deed. 
Since that time, the evidence is very clear and 
satisfactory that the appellant and those claiming 
under him, have continued in nearly the same use 
and possession of, and exercised nearly the same 
acts of ownership over both of the lots. They 
have paid the taxes thereon and derived rents and 
profits therefrom, and to the extent necessary for 
their business, they have been in the visible, open 
and notorious possession of both lots to the extent 
of their relative facilities of use and enjoyment, 
and to the exclusion of all persons. The appellant 
has offered to rescind the bargain, and although, 
as we have seen, this offer is fruitless in such a 
case, yet it is sufficient that he has made this offer 
to rescind in good faith, and tendered, or pretend- 
ed to tender back to the respondents all of the 
title and possession he received from them in 1872. 

By this answer, the appellant should be estopped 
from claiming in this case that he had lost or 
abandoned such possession, and rendered himself 
unable to deliver back the same to the respondents 
on such rescission. In this view of the case, it is 
not necessary to scan very closely the evidence as 
to such continued possession of both lots for the 
fuil time of ten years after the execution of the 
deed of James Saunders, trustee, to the respond- 
ent, Rufns R. Smith, in July, 1868, in the respond- 
ents and the appellant, and in those who claim 
under him. But without such admission in the 
offer to rescind and deliver back the full posses- 
sion by the appellant, the evidence is clearly sat- 
isfactory, that such possession has been sufticient 
to answer the demands of the statute of adverse 
possession. Secs. 4210, 4211, 4212, R. 8S. Wil- 
liam v. Henry, 40 Wis. 594. In respect to railways 
and other highways, over these lots or over any 
portion of them, it is sufficient to say, that if they 
were used as such, when the deed of July, 1872, 
was executed, the appellant must be presumed to 
have purchased with full notice of them, and they 





constitute no breach of the covenants of the 
deed. 

This would be so if the ways were, in law, ease- 
ments, (Kutz v. McCune, 22 Wis. 628) ; and much 
more, if they were less than easements, or unlawful. 
But in respect to railways, where the right of emi- 
nent domain of the government is exercised in con- 
ferring a right of way.they can not constitute 
breaches of covenants of title, in any case. Rawle on 
Coy. 140; Frosty. Earnest, 4 Whart. (Pa.) 86; Ellis 
v. Welch, 6 Mass. 246. Such acts of sovereignty 
are not presumed to be in the minds of the parties, 
or embraced within the purview of the warranty. 
No injury can be presumed to any one from such 
acts, as full indemnity and compensation are re- 
quired to be made. 

Itis nee ss to say that the covenants of a deed 
do not embrace trespasses or unlawful intrusions. 

In respect to the damages in abeyance, for rights 
of way over the property, the appellant and those 
who claim under him, now having full title, can 
make them available to themselves whenever they 
choose to do so. The application of the insurance 
moneys in part payment of the mortgage assumed 
by the appellant as part of the consideration of the 
deed, was the application of the moneys of the re- 
spondent, and in principle is the same as if the 
respondents had paid directly so much of said 
mortgage for the appellant. , 

That mortgage having drawn nine per cent. in- 
terest, itis no hardship for the appellant to now 
pay seven per cent. on such amount from Decem- 
ber 1, 1870, the date when said moneys were so apr 
plied upon the mortgage. It was clearly liquidat- 
ed at that time, and such adjustment of the inter- 
est appears to be equitable and just, wiihin the 
rule in Diedrich v. Ry. Co. 47 Wis. 662, and other 
eases in this court. The opinion as to interest is 
subject of course to any stipulation of the parties, 
and the matter is not deemed important, as there 
is no discussion of the question in the brief of the 
learned counsel of the appellant. We can find no 
error in the judgment of the circuit court. 

The judgment of the circuit court is affirmed 
with costs. 








ABSTRACTS OF RECENT DECISLONS. 





SUPREME COURT OF THE UNITED STATES 
October Term, 1880. 


CONSTIUTIONAL LAW — ESTOPPEL BOND 
GIVEN IN PURSUANCE OF AN UNCONSTITU- 
TIONAL STATUTE — FEDERAL JURISDICTION.— 
1. Alaw passed by a State in aid of the scheme 
of secession, providing that no executions should 
be issued, and “no sales should be made 
under deeds of trust or decrees in equity with- 
out the consent of the parties interested, until 
otherwise provided by law,” is clearly unconsti- 
tutional, as being inspired by a treasonable mo- 
tive. and in conflict with the clause of the Consti- 
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tution protecting the obligation of contracts. 2. 


A bond, in the nature of a forthcoming bond, given 
by an execution debtor in pursuance of the pro- 
visions of such a statute, is void. 3. But the 
obligors in such a bond are estopped from pleading 
its invalidity in an action upon it. Nation- 
al Bank v. Graham, 100 U. 8. 702; Railway 
Co. v. McCarthy, 96 U.S. 98; White v. Frank- 
lin Bank, 22 Pick. 181; Ferguson v. Land- 
ram, 5 Bush. 280; s. c. 1 Bush, 548; Vanhook 
v. Whitlock, 26 Wend. 42; Lee v. Tillotson. 
24 Wend. 337; People v. Murray, 5 Hill, 468; 
Burlington y. Gilbert, 31 Iowa, 356; Railway Co. v. 
Stewart, 39 Iowa, 548. 4. In an actiou on such a 
bond, where the defense is pleaded that the bond 
was taken in pursuance of the requirements and 
conditions of a statute passed in violation of the 
Constitution of the United States and in aid of and 
in furtherance of the objects and policy of the or- 
dinance of secession, though such defense may 
not be fully and technically pleaded, still the Su- 
preme Court of the United States will have juris- 
diction of a writ of error to a State court. Home 
Insurance Co. v. City Council, 93 U. 8. 121; Sevice 
v. Haskell, 14 Wall. 15; Wiston v. City Council, 2 
Pet. 449; MceGuye v. Commonwealth, 3 Wall. 385; 
Haight v. Holly, 10 Wend. 218; U.S. Rev. Stat., 
132, § 709. In error to the Circuit Court of Jeffer- 
son County, State of West Virginia. Opinion by 
Mr. Justice SWAYNE.—Daniels v. Tearney; Same v. 
Same. 


MUNICIPAL CORPORATIONS—WHAT PROPERTY 
SUBJECT TO EXECUTION—TAXATION.—1. Prop- 
erty held for public uses, such as public buildings, 
streets, squares, parks, promenades, wharves, 
landing-places, fire-engines, hose and hose-car- 
riages, engine-houses,engineering instruments, and 
generally everything held for governmental pur- 
poses, can not be subjected to the payment of the 
debts of the city. Its public character forbids 
such an appropriation. Upon the repeal of the 
charter of the city, such property passed under 
the immediate control of the State, the power once 
delegated to the city in that behalf having been 
withdrawn. 2. The private property of individu- 
als within the limits of the territory of the city 
can not be subjected to the payment of the debts 
of the city, except through taxation. The doc- 
trine of some of the States, that such property can 
be reached directly on execution against the 
municipality, has not been generally aeccept- 
ed. 3. The power of taxation is legislative, 
and can not be exercised otherwise than under 
the authority of the legislature. 4. Taxes 
levied according to law before the repeal of 
the charter, other than such as were ley- 
ied in obedience to the special requirement of con- 
tracts entered into under the authority of law, and 
such as were levied under judicial direction for 
the payment of judgments recovered against the 
city. can not be collected through the instrumen- 
tality of a court of chancery at the instance of the 
creditors of the city. Such taxes can only be col- 
lected under authority from the legislature. If 





no such authority exists, the remedy is by appeal 
to the legislature, which alone can grant relief. 
Whether taxes levied in obedience to contract ob- 
ligations, or under judicial direction, can 
be collected through a_ receiyer appointed 
by a court of chancery, if there be no pub- 
lic officer charged with authority from the 
legislature to perform that duty, is not decided, as 
the ease does not require it. 5. The receiver and 
back-tax collector appointed under the authority 
of the act of Mareh 13th, 1879, is a public officer, 
clothed with authoriiy from the legislature for the 
collection of the taxes levied before the repeal of 
the charter. The funds collected by him from 
taxes levied under judicial direction can not be ap- 
propriated to any other uses than those for which 
they were raised. He,as well as any other agent 
of the State charged with the duty of their collec- 
tion, can be compelled by appropriate judicial or- 
ders to proceed with the collection of such taxes 
by sale of property or by suit, or in any other way 
authorized by law, and to apply the proceeds upon 
the judgments. 6. The bills in this case can not 
be amended so as to obtain relief against the re- 
ceiver and back-tax collector, without mak- 
ing an entirely new suit. They were not 
framed with a view to any such _ purpose. 
7. The decree of the court below is reversed. 
8. The cause is remanded, with instructions to 
dismiss the bills, without prejudice. If, on the 
settlement of the accounts of the receiver herein, 
it shall be found he has any money in his hands 
collected on taxes levied under judicial direction 
to pay judgments in favor of any persons who have 
become parties to this suit, an order may be made 
directing its appropriation to the payment of such 
judgment. Judgment of the court announced by 
WalTE, C. J. Opinion by FireLp, J., for himself, 
and MILLER and BRAbDLey,JJ. Dissenting opin- 
ion by STRONG, J.—Meriwether v. Garrett. 
PATENT—RE-ISSUE.—The court holds in ac- 
cordance with the case of Ball v. Langles, (11 
Cent. L. J. 513), decided at this term, that a re- 
issue of a patent is invalid and void, if it appears 
by the specification of the original patent, and by 
comparison of the two patents, that the invention 
sought to be protected by the re-issue is not iden- 
tical with that protected by tne original. Affirmed. 
Appeal from the Circuit Court of the United 
States for the Eastern District of Missouri. Opin- 
ion by Mr. Justice STRONG.—Garneau v. Dozier. 
DUTIES ON IMPORTS—TARIFF ACTS OF 1861, 
MARCH 2, SECTION 22, OF 1862: JULY 14, SEC- 
TION 13, AND JUNE 30, 1864, COMPARED AND 
CONSTRUED.—By the first mentioned of these acts, 
a duty of 30 per cent. was levied on importations 
of **manufactures, composed of mixed materials, 
in part of cotton, silk, wool or worsted, or flax;” 
and inthe second-named act, 5 per cent. additional 
was imposed on goods of this description. The 
act of 1864 imposed a duty of 50 per cent. ‘‘on all 
manufactures of silk, or of which silk is the com- 
ponent part of chief value not otherwise provided 
for.” The act of 18¢4 cid not in terms repeal the 
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previous acts in toto, but declared by section 22, | 


that ‘all acts and parts of acts repugnant to the | 


provisions of this act, be and the same are hereby 
repealed.’’ The plaintiffs sought to recover back 
duties paid under protest upon goods which were 
confessedly embraced in both descriptions, being 
not only goods made of mixed material, cotton, 
silk, etc., but also goods of which silk is the com- 
ponent part of chief value. Held, that the plaintiff 
cannot recover back the duties so paid under pro- 
test; that *‘goods made of mixed materials, cotton, 


silk, ete., shall pay a duty of 35 per cent.; but if 


silk is the component part of chief value, they 
shall pay a duty of 50 per cent.’’ Affirmed. Er- 
ror to the Circuit Court of the United States for 
the Southern District of New York. Opinion by 
Mr. Justice BRADLEY.—Solomon v. Arthur. 


ADMIRALTY—DUTIES OF STEAMERS AND SAIL- 
ING VESSELS RESPECTIVELY IN DANGER OF COL- 
LISION.—BILLS OF EXCEPTIONS.—The general 
rule is that it is the duty of a steamer to keep out 
of the way, and of a sailing vessel not to embarrass 
the steamer by any change of course. In the case 
of The Abbotsford, 98 U.S., 445, it was held that 
on appeal the court could only pass on such rul- 
ings of the court below as might properly be put 
into a bill of exceptions, and that the findings of 
fact sent up with the record are conclusive in the 
appellate court. The Supreme Court is no longer 
required to weigh evidence. This is the construc- 
tion placed in this particular on the act of 1875, 
(18 Stat. 315). Affirmed. Appeal from the Cir- 
cuit Court of the United States for the Eastern 
District of New York. Opinion by WAITE. C. J.— 
Benefactor v. Mount. 

INTERNAL BEVENUE — DISTILLERIES — ‘TICE 
METERS.—Plaintiffs sought to recover from the 
United States in the court of claims, $4,150 paid by 
them for Tice meters under the act of July 20, 
1868, ch. 186, 15 Stats. 125, and the regulations 
made under that act by the Internal Revenue ser- 
vice. Under that act distillers were required to 
buy and attach meters at their own expense, or 
abandon the business. Plaintiffs elected to pur- 
chase the meters, and as the meters were officially 
declared a failure, and their use discontinued by 
act of June 6, 1872, sec. 12, ch. 315, 17 Stats. 239, 
they sought to recover the value of the meters from 
the United States, on the ground that there was 
an implied warranty by the United States that the 
meters would answer the purpose for which they 
were designed, and, there being a breach of the 
warranty, the United States were liable according- 
ly. It was held that there was no such warranty, 
that the United States were not vendors of the 
meters, the revenue officers receiving the money 
from the distillers only to pay it over at once tothe 
manufacturers, and as no part of the money ever 
was in the National treasury, the United States 
was not liable for money had and received. Af- 
firmed. Appeal from the court of claims. Opin- 
ion by Mr. Justice SwAYNE.—Finch v. United 
States. 


| 
| 











PATENT—REISSUE—WHEN Vorp.—The holder 
of a reissued patent for tanks fixed upon railway 
cars for the transportation of petroleum, having 
complained of infringement, prayed for injunction, 
ete. The court held that, as it appeared by the 
evidence that some of the improved methods 
claimed under the patent had long been in general 
use, and that other parts of the patented process 
had been superseded by superior arrangements, 
what was left was not sufficient to constitute the 
basis of a valid patent, (citing Brown vy. Piper, 91 
U.S. 37); that there was no novelty and no util- 
ity; that although patentees as a class are public 
benefactors and their rights should be respected, 
the public has rights also. The relief prayed for 
was denied on the ground that all the particulars 
of the claims were ‘frivolous and nothing more.” 
Affirmed. Appeal from the Circuit Court of the 
United States for the Northern District of Ohio.— 
Opinion by Mr. Justice SWAYNE.—Densmore v. 
Scosield. 





SUPREME COURT OF INDIANA. 
December, 1880. 


SALE OF LANDS— FRAUDULENT REPRESENTA- 
TIONS—EVIDENCE.—In an action for damages 
for fraudulent representations in an exchange of 
real estate, the testimony of a witness as toa con- 
versation with the defendant, prior to the delivery 
of the deeds, in which certain representations were 
made by him as to the value of his lands, is ad- 
missible, the witness having shown that he was 
interested in the property and business of the 
plaintiff, and ina position to have prevented the 
consummation of the trade, if its terms had not 
been satisfactory to him. What was said by the 
defendant for the purpose of influencing witness 
and preventing him from interposing any objec- 
tion to the exchange of lands already agreed to by 
the plaintiff, was competent, not only as part of 
the res gestae, but also in corroboration of the tes- 
timony of the plaintiff, the inference being that 
the conversation testified to had some influence in 
bringing about the mutual delivery of the deeds. 
Affirmed. Opinion by NIBLACK, C. J.—Ghormley 
v. Young. 

CAUSE OF ACTION—RECOVERY ON—WHEN BAR 
TO SECOND ACTION.—A recovery on part of a 
cause of action which is divisible, is not a bar 
to an action brought upon the other part; but are- 
covery on the whole cause of action of only a part 
of the amount, is a bar to a suit on the same cause 
of action for the balance of the amount. In the 
former instance there might be a question of costs 
between the parties, but the recovery would not be 
a bar toa second suit, because the causes of ac- 
tion would not be the same; while, in the latter in- 
stance, the causes of action would be the same, 
and, therefore, the first suit would be a bar to the 
second. The case of Commrs. of Hancock County 
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v. Binford, decided Sept. 25, 1880, is at one with 
this. Affirmed. Opinion by BIppLE, J.—Camp- 
bell v. Monroe Co. 

DEPOSITIONS—INSTRUCTIONS AS TO INFERIOR- 
ITy OF.—On the trial of this case, the court gave 
the following instruction to the jury: ‘The in- 
tegrity of witnesses may be determined by the ap- 
plication of the legal tests of truth; which are, 
first, the manner of the witness on the stand. This 
test can not be applied to those who are absent, 
and whose statements are conveyed to the jury by 
means of depositions. This circumstance should 
be remembered in weighing the credibility of con- 
flicting witnesses, because statements thus made, 
remote from the court and in the absence of that 
public examination to which the witness is sub- 
jected at a trial, when confronted in the presence 
of the court by opposing witnesses and counsel, 
are not entitled to the same confidence as state- 
ments which have suecessfully passed such an or- 
deal."* In giving this instruction the court sub- 
stantially followed an instruction approved in the 
ease of Carver v. Louthain, 38 Ind. 530, and was 
thereby led into error. The doctrine of that in- 
struction was materially modified, and in some re- 
spects overruled in the case of Millner v. Eglin, 64 
Ind. 197. We may know, asa matter of fact, that 
testimony communicated in the form of a deposi- 
tion does not generrally make so decided an im- 
pression upon the jury as that orally given in open 
court; but the law does not recognize the inferior- 
ity of one class of testimony to another, as a 
rule of law. 2 Rev. Stat. 146, sec. 271. Reversed. 
Opinion by NIBLACK, C. J.— Voss v. Prier. 


GUARDIAN AND WARD—SALE OF WARD’S REAL 
ESTATE—FAILURE TO GIVE SUFFICIENT BOND.— 
Where the petition of a guardian for the sale of 
his ward’s real estate was defective and informal 
in its allegations, but showed substantial reasons 
for the sale, and upon the facts stated, which must 
be assumed to have been sustained by the evi- 
dence, the court of common pleas was authorized 
by law to order the sale: Held, that the defects in 
the petition were matters of error which did not in 
any manner affect the jurisdiction of the court. 
Worthington v. Dunkin, 41 Ind. 515; Dequindre 
v. Williams, 31 Ind. 444. Held, also, that the fail- 
ure of the guardian to give the additional bond 
required by law, whereby the proceeds of the sale 
were lost to the wards, avoided such sale as to 
such wards, and they are not estopped to assert 
their title to such real estate. Reversed. Opinion 
by Howk, J.—McKeever v. Bull. 


PAYMENT IN COUNTY BONDS — COLLATERAL 
SECURITY—TENDER.—1. The onus of proving an 
answer of payment is on the defendant. Proof of 
the delivery of county bonds by the defendant to 
the plaintiff, without it being shown that they were 
negotiable public securities governed by the law 
merchant, or that they were by agreement receiv- 
ed as paymeut of the indebtedness, does not 
amount to proof of payment. 2. Where bonds 





are received by a creditor as collateral only, they 


need not be returned or tendered to the debtor be- 
fore suit‘on the indebtedness, even if they possess 
value. Rothrock vy. Carr, 55 Ind. 334. Reversed. 
Opinion by BIDDLE, J.—Grant v. School Town of 
Monticello. 





SUPREME COURT OF KANSAS. 
December, 1880. 


ALTERATION OF COMMERCIAL PAPER—ParY- 
MENT IN IGNORANCE OF THE ALTERATION.— 
Plaintiff was an accommodation maker of a note 
discounted and owned by the First National Bank 
of Wichita. While in the possession of the bank, 
it was so materially altered by the officers of the 
bank, and without his knowledge or consent, as to 
render the paper void. Nevertheless, it being pre- 
sented to him for payment, he, in ignorance of the 
alteration, and without any critical examination to 
see that there had been no alteration, took it up, 
giving therefor certain money due by the bank to 
him and four new notes to make up the differ- 
ence. Held, that he might recover from the bank 
the money thus given to it as money paid by mis- 
take of fact, it appearing that there has been no 
change in the circumstances of the bank which 
would render it inequitable and unjust to refund 
it. Reversed. Opinion by BREWER, J.—Traker 
v. Little. 


WRIT OF ERROR—TRANSCRIPT OF RECORD— 
CONTENTS—COLLECTION AGENT—MISAPPROPRI- 
ATION OF PROCEEDS.—1. Where proceedings in 
error are prosecuted in this court to reverse 
the ruling of the district court, holding that 
an interplead does not state facts sufticient 
to entitle the interpleader to any relief, and 
the transcript contains all the pleadings, orders, 
and entries of record in the case; the 
record can not be successfully challenged as 
fatally defective, owing to the absence of affidavits 
and evidence attempted to be incorporated im- 
properly into a skeleton bill of exceptions. 2. A 
bank, owning a bill of exchange, returned it after 
dishonor, of which the drawers had notice, to F, 
the indorser for collection. He failed to pay the 
amount of the bill, but, while holding it for collee- 
tion, fraudulently procured one of the drawers to 
execute in payment of. the bill, two notes and 
a mortgage to one M to satisfy his own indebted- 
ness to M. The latter accepted tha notes and 
mortgage in good faith for the debt of F, who, at 
the time, was insolvent. Held, that as F was an 
indorser, and in the possession of the bill, the 
drawers had the legal right, in the absence of no- 
tice to the contrary, to treat Fas the bona fide 
holder and owner of the bill, and to settle with 
him therefor upon terms mutually satisfactory to 
the indorser and themselves. Held, further, that 
the bank was entitled to the notes and mortgage 
procured to be executed to M by F, because F be- 
ing the agent to collect the draft had no author- 
ity to appropriate the proceeds of the draft, be- 
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longing to his principal, to the payment of his own 
debt. Reversed. Opinion by Horton, C. J.— 
Bank of Kansas City v. Mills. 


NEGLIGENCE—LIABILITY OF RAILROAD CoM- 
PANY FOR INJURIES TO CATTLE—RESCISSION— 
EVIDENCE.—1. In 1874 the legislature passed a 
law requiring railroad companies to fence their 
roads, or be liable for stock killed by their trains. 
The defendant corporation was then in existence. 
In 1875 its property was passed into the hands of 
areceiver duly appointed. In 1879 the receiver 
was discharged and the property returned to the 
possession of the corporation. Just before this 
was done, and while possession of the receiver 
continued, stock belonging to plaintiffs were killed 
by the railroad trains at a place where the road 
was unfenced, and where it might have been 
fenced. Held, that an action might be maintained 
against the corporation for the enforcement of the 
liability imposed on it by said statute. 2. Where 
the testimony is not preserved and the bill of par- 
ticulars alleges, and the findings show, in general 
terms that the road was unfenced, and yet could 
have been fenced at the place where the stock 
were killed, and nothing appears as to the condi- 
tion of fencing at any other place, or as to where 
the stock got on to the track: Held, sufficient in 
this respect to sustain the judgment against the 
corporation. 3. No attorney fees can be allowed 
for defending in this court a proceeding in error to 
review a judgment rendered under said law of 
1874. Affirmed. Opinion by BREWER, J.—Kan- 
sas, etc. R. v. Wood; Same v. Weichselbaum. 


ATTACHMENT—EFFECT OF FORTHCOMING BOND 
—EVIDENCE— CONTRACT — CONSUMMATION.— 1. 
The execution of a forthcoming bond under sec. 
199 of the Code, and the delivery of the property 
attached to the person in whose possession it was 
found, does not discharge the attachment. 2. De- 
fendant before judgment, upon notice to plaintiff, 
moved to discharge an attachment upon affidavits 
filed by him. Plaintiff presented his own affidavit 
in support of the grounds alleged for the attach- 
ment. The district judge permitted the defend- 
ant, against objections of plaintiff, to examine the 
latter orally in his presence upon the subject mat- 
ter of the affidavit. Held, noterror. 3. T held a 
chattel mortgage upon one G’s interest in the firm 
of S & G, executed by G as an additional security 
for liens for materials furnished to G for building 
purposes; and upon the supposition that the chat- 
tel mortgage was an absolute conveyance, T& S 
signed a writing importing a transfer of G’s inter- 
est in the firm to S for $715. The latter was in 
the actual possession of the partnership property 
and effects. The writing was retained by T, and, 
A signing, it was the verbal agreement, that T &S 
were to go at once to a neighboring town to close 
up the transaction; the purchase was not to be 
completed until S had ascertained that G had not 
otherwise lessened or impaired his interest, and T 
was then to assign and deliver the chattel mort- 
gage to S. and thereon S was to pay the consider- 





ation. Soon after signing the writing, G informed 
S of the true nature of his transaction with T, and 
S ascertained that G’s interest had been slightly 
impaired by a collection. T did not transfer his 
debt to S, and refused to deliver or assign the 
chattel mortgage to him; S did not pay any money 
or other consideration. Held, that the contract 
was never consummated between T and $8; that T 
had never made any delivery of property to S, and 
T was not entitled to any payment on the pro- 
posed contract. Affirmed. Opinion by HORTON, 
C. J.—Tyler v. Safford. 


SHERIFF’S SALE — AUCTIONEER — SALE TO 
HIMSELF Voi1p.—Where an auctioneer is em- 
ployed by the sheriff to ery off and sell real estate 
taken upon execution and, although the sheriff be 
present, exercises full discretion in respect to the 
sale, he becomes pro hac vice a deputy of the 
sheriff, and is within the prohibitions of section 
462 of the code of civil procedure; and where at 
such sale property is struck off by the auctioneer 
to himself, and thereafter upon confirmation 
deeded by the sheriff to him, such sale and deed 
are in the language of the statute to be ‘‘consid- 
ered fraudulent and void,”’ and this notwithstand- 
ing that such purchase was made as an accommo- 
dation to the former owners, and with the under- 
standing that they might have the property upon 
repayment to the auctioneer of the money paid by 
him. Reversed. Opinion by BREWER, J.—Gal- 
braith v. Drought. 


ATTORNEY—COLLECTION—LIABILITY FOR EM- 
BEZZLEMENT OF HIS AGENT—INTEREST ON MONEY 
COLLECTED.—1. If an attorney at law accepts a 
note {or collection and executes to the owner his 
written receipt that he has received the claim *‘for 
collection,”’ he undertakes thereby to collect, not 
merely to remit for collection to some responsible 
attorney. 2.If anattorney contracts to collect a debt, 
he is civilly liable for embezzlement of the collec- 
tion by his agent. 3. An attorney is not ordinarily 
liable for interest on money collected; until a de- 
mand to pay.over the same is made, but where the 
money collected is at once embezzled by the at- 
torney, or his agent making the collection, no de- 
mand is necessary before the institution of a suit 
therefor, and interest may be recovered from the 
date of the collection. Affirmed. Opinion by 
Horton, C. J.—Cummins v. Heald. 


NEGLIGENCE — PERSONAL INJURIES — FACTS 
SHOWING THAT THE INJURY WAS INEVITABLE 
ACCIDENT.—The plaintiff, a little girl, less than 
five years old, and another little girl about the 
same size but older, were put into one of the de- 
fendant’s passenger cars at White Cloud, Kansas, 
by an aunt of the plaintiff, with the intention that 
they should ride in such car to Iowa Point, and the 
little girls did ride in such car, along with several 
passengers from White Cloud to Iowa voint, but 
without being in the care or custody of any person, 
without paying any fare, or having any ticket or 
money with which to pay fare, and without any 
intention on their part or on the part of the plaint- 
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iff’s aunt that they should pay fare; and neither 
the conductor nor any other agent of the defend- 
ant asked them for fare, but it was a rule of the 
defendant not to take fare from children of the age 
of the plaintiff, who were in the custody of some 
older person who did pay fare, and such chil- 
dren were not ailowed to ride on the cars except 
in the custody of some older person to take care 
of them, and no agent or employee of the defend- 
ant had any knowledge that the little girls had no 
guardian or protector on the train to take care of 
them, or that they wanted to get off the train at 
Towa Point. And the train stopped at Iowa Point 
a sufficient length of time for all the passengers 
who wanted to get off, or to get on, to do so; and 
after the train had started, and while it was in 
motion, the little girls attempted to get off, and a 
man, who was a passenger on the train, assisted 
them; and the little girl who accompanied the 
plaintiff, stepped off the train in safety; but when 
the plaintiff stepped off, (being assisted by said 
passenger,) she fell, and rolled off the station 
platform on to the ground between the platform 
and the car, and throwing her legs in front of the 
hind trucks of the car, the truck run over her 
legs and crushed them. Held, under the facts of 
this case, which are more fully stated in the opin- 
ion, that the railroad company is not liable for 
damages on account ofthe accident; that no per- 
son can be held responsible for the unforeseen ac- 
cident, which incidentally occurs, while he is in 
the rightful and proper exercise of his lawful bus- 
iness; and further, held, that a new trial will be 
ordered. Reversed. Opinion by VALENTINE, J. 
—Atchison, etc., R. Co.v. Flinn. 


SUPREME COURT OF OHIO. 
December, 1880. 


CHARITABLE INSTITUTIONS—PUBLIC LIBRARY 
—EXEMPTION FROM TAXATION.—1. A library as- 
sociation, incorporated under the laws of this 
State, whose objects and purposes are, **The dif- 
fusion of useful knowledge, and the acquirement 
of the arts and sciences, by the establishment of a 
library of scientific and miscellaneous books for 
general circulation, and a reading-room, lectures 
and cabinets,”’ open to all persons, without dis- 
tinction, upon equal terms, and the income and 
revenues of which are devoted exclusively to such 
objects and purposes, is ‘‘an institution of purely 
public charity,’ within the meaning of the 6th 
clause of the act of March 21, 1864, (S. & S. 761.) 
2. Where such association owns a lot of ground, 
with a block of buildings thereon, constructed as an 
entirety, and the buildings having a basement and 
three stories over the same,each divided into rooms 
adapted to its use, and for renting, some of which. 
on each floor, are used by it for its purposes; some 
are rented out, and the rents received are applied 
exclusively to keeping the property in good repair, 
and to the purposes of the association, and some 





are vacant,—Held, that such parts of said building 
and appurtenances as are rented, or otherwise 
used with a view to profit, are not exempt from 
taxation. 3. The fact that the building is so con- 
structed that the parts leased or otherwise used 
with a view to profit, cannot be separated from 
the residue by definite lines, is no obstacle to a 
valuation of such parts for purposes of taxation, 
having due reference to the taxable value of the 
entire property. Remanded for further proceed- 
ings, in accordance with the foregoing decision. 
Opinion by JOHNSON, J.—Cleveland Library Asso- 
ciation v. Pelton. 


PARTNERSHIP—CONTRACT OF PARTNERS INTER 
SESE—BREACH OF CONTRACT OF SALE OF GOOD 
WILL OF A FIRM—JOINDER OF CAUSES OF AC- 
TION.—1. Where the property of a firm, including 
the good will, was purchased by one of the mem- 
bers for a gross sum, the consideration named in a 
deed for the conveyance of the real estate, which 
was inserted by counsel for the mere purpose of 
determining the revenue stamp required, does not 
destroy or sever the entirety of the consideration 
for the purchase, as fixed by the contract of sale. 
2. In an action by the purchaser of the good will 
of a firm, fora breach of the contract of sale, the 
measure of damages is not the amount of improp- 
er solicitation of the customers of the old firm, 
irrespective of its effect upon the business of the 
purchaser. The damages should be measured by 
the injury sustained, aud not by the ineffectual! at- 
tempts to injure. 3. Where the cause of action 
in favor of the purchaser is founded on a contract, 
in part performance of which a mortgage was 
given by him to the vendor, his cause of action 
san be asserted by way of counterclaim, in an 
action brought by the vendor to foreclose the 
mortgage. But whether the claim of the purchas- 
er is sought to be enforced by an independent ac- 
tion, or by way of counterclaim, the measure of 
damrges is the same. 4. Where actions have 
been improperly consolidated, and the petition in 
one case ordered by the court to stand as an 
answer and counterclaim in the other, informali- 
ties in the pleading as a counterelaim, after issue 
and trial, are not grounds for the reversal of the 
judgment. Judgment reversed and cause re- 
manded for further proceedings. Opinion by 
WHITE, J.—Burchardt v. Burchardt. 


MANDAMUS — PUBLIC POLICY — CONTRACTS— 
THE STATE’S RIGHT TO CONTROL THE USE OF 
PATENTED PROPERTY—PUBLIC USE.—1. Where a 
corporation whose name is composed of several 
words is sued by a name in which a word in the 
corporate name is omitted, such omission or mis- 
nomer, unless pleaded in abatement, will be dis- 
regarded by the court. 2. By the provisions of 
chapter 4, title 2, of the Revised Statutes, each 
company operating a line or system of telephones 
in this State is required to receive dispatches from 
and for telegraph and other companies without 
discrimination. 8. A contract between a tele- 
phone company and the owner of telephone in- 
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struments, to the eftect, that in the use of such in- 
struments by the company, discriminations shall 
be made as between telegraph companies, is void 
as against public policy as declared by the statute. 
4. The use of patented property, like other species 
of property, when devoted to public use, is sub- 
ject to control by State legislation, where the ex- 
igencies of the public welfare require it. Writ 
dismissed as to the Western Union Telegraph 
Company, and made peremptory as to the Colum- 
bus Telephone Company and the Bell Telephone 
Company. Opinion by McILVAINE, C. J.—State 
of Ohio v. Bell Telephone Company. 








QUERIES AND ANSWERS. 





1*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
de thankfully received, and due credit given whenever request - 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. } 


QUERIES. 
57. A case recently tried in our courts presented 
some novel and interesting questions in railway mat- 
ters. A freight train conductor on a road running 
through portions of Iowa and Missouri received an 
injury under the following circumstances: A flat car 
was loaded with lumber at a station in Iowa, and the 
claim was that the loading was negligently done, by 
reason of which the car was dangerous to haul in the 
train. That whilst the conductor was passing over 
his train on that part of the read in Missouri, he was 
injured by a falling piece of lumber from the defect- 
ively loaded car. The law of Iowa makes the master 
liable for injuries to servants from the negligent acts 
of ‘*fellow servants.’’ The law of Missouri does not. 
Which of the laws should govern the master’s liability 
in this case? The plaintiff resides in lowa, and suit 
was brought there. It was furthur argued that a rule 
in force at the time required the conductor to inspect 
the loads in his train before leaving the station. It is 
as follows, and found on page 163, Kirkman’s Train 
and Station Service: ‘‘You will also refuse to take 
cars that in your judgment are unsafely loaded, re- 
porting your reasons the7fore to the superintendent.” 
Plaintiff’s counsel contended that this rule did not re- 
quire the conductor to examine his loads, but simply 
gave him the right to refuse to take a car in case he 
should notice the unsafe load. In other words, under 
this rule conductors have the right to presume their 
trains are al! right, and should an injury occur from 
the loading, they may have an action against the mas- 
ter for damages. It seems highly important that 
rules forrailway employees should be properly drawn 
and understood by all alike—and also that com- 
panies may know by what law they are to be judged 
whilst passing from one State to another. m 
Keokuk, Iowa. 





ANSWERS. 

52. [11 Cent. L. J. 478.] In answer to query No. 
51, I think that the case of Butts v. Newton, 29 Wis. 

2, settles the question in favor of the wife having 
such authority; a similar case came up in our district 
court several years ago, and that position was sus- 
tained by the court upon th‘s authority. 

Humboldt, Kas. G. A. ARNOZ. 





NOTES. 


. 

——On Monday, Dec. 20, 1880, there was a 
meeting of the members of the bar of the Supreme 
Court of the United States in the Supreme Court 
room, to take action upon the retirement of Mr. 
Justice Strong. Messrs. Geo. H. Williamg, H. A. 
Hubert, James Carr, J. M. Wilson, J. H. Ashton 
and J. O. Broadhead were appointed a committee 
to drawup appropriate resolutions. Subsequently 
Mr. Attorney-General Devens presented the res- 
olutions which had been adopted to the court 
with some remarks of a happily eulogistic nature. 
Then Mr. Chief Justice Waite said in reply: **The 
resolutions of the bar, with the remarks of the 
attorney-general in presenting them, will be en- 
tered on the records of the court, and we shall take 
pleasure in sending acopy to Judge Strong, as re- 
quested. We are glad to receive from the bar 
this expression of their regard for Judge Strong. 
It is but simple justice to say that during the ten 
years and more he held a seat upon this bench he 
never for a moment forgot what was due to the 
place he so ably filled. His judgments were al- 
ways the result of his honest convictions of what 
was right; and we who have known him in the 
intimacy of long personal and official intercourse, 
shall ever bear witness to his purity of character 
as aman, and eminent abilities as a judge. We 
part with him on the bench with sincere regret.” 

——Those of the profession who are so unfort- 
unate as to be the victims of a burglary, may con- 
sole themselves by the reflection that there is no 
reason in law why they may not have the satisfac- 
tion of appearing as counsel for the State in a 
prosecution for the crime. Such is the doctrine 
laid down by the Supreme Court of Wisconsin 
(Lyon, J.), in the recent case of Lawrence v. 
Wisconsin, decided in November, 1880. The court 
admits the validity of the rule that the counsel for 
the State ina criminal prosecution must have no 
interest in the result of the proceeding; and that 
such an interest would vitiate a judgment of con- 
viction. But it is held that being merely the vic- 
tim of acrime is not such an interest as will dis- 
qualify an attorney from assisting in the prosecu- 
tion. 

——In charging the jury in a. case heard at the 
Dublin Winter Assizes, on the 7th inst., BARRY, 
J., said that during his whole career at the bar 
and upon the bench, he never saw a man wrongly 
convicted yet, on mistaken identity, but he fre- 
quently saw the guilty escape on the notion that 
there was mistaken identity. He remembered a 
story told by the late Sergeant Armstrong. The 
Sergeant, when a junior in the North, met a per- 
son who was a professional alibi-maker—a man 
who went about from one place to another swear- 
ing alibis, and when this man was remonstrated 
with about making so light of an oath, ‘“‘Oh,” 
said the man, “I commit no wrong; you see F 
don’t bear false witness against my nelghbor. I 
bear false witness for him.” 
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